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By Electronic Filing

October 17, 2008
Marlene H. Dortch
Secretary
Federal Communications Commission
445 12'h Strcct. SW
Washington. DC 20554

Re: Dewloping a Unified Intercarrier Compensation Regime, CC Docket No. 01-92:
In the Maller of Universal SelTice Contribution Afethodology, WC Docket No.
06- J22: IP-Enabled Sen'ices, WC Docket No. 04-36: Federal-State Joint Board
on Univenal Service. CC Docket No. 96-45

Dear Secretary Dortch:

In responsc to the recent number of lellers and ex parte comments filed over the
past few months with the Federal Communications Commission ("FCC") regarding
intercarrier compensation reform. as well as industry reports that the FCC intcnds to
approvc a comprehcnsive inlercarrier compensation ("ICC") and universal service fund
("USF") reform plan by November 5. 2008. the New England Conference of Public
Utilities Commissioners ("NECPUC")' respectfully submits this ex parte communication.
Although it is unclear exactly what proposal or proposals the FCC is concentrating its
review on. since it only issued a notice for comment on part of an AT&T
Communications filing.' industry rcports seem to indicate that the FCC is most closely

1 NECPl.'C is a nnn-proJit corporation comprising the utility regulatory bodies of Connecticut. Maine.
)\·1assachusens. Ne\\ Hampshire. Rhode Island and Vermont. [\cry New England utility commissioner is a
member ofNECPU( - fix the duration or his or her tenure. NECPUC prmides regional regulatory assistance
on matters of cornrnon concern 10 the si:\ Nc\\ England states. NECPUC has no independent regulator~

authority. It addresses issues challenging the dectri ..:ity. gas. telecommunications and water industries.

2 Petition of AI&"I Inc. for Interim Dedaratory Ruling and Limited Waivers. we Docket No. 08-152.
(filed .luI. 17. 200X): also fired nith Jettcr to Chairman l\'1artin in the t{)lIowing proceedings: 1n the .\fallers
(!f Del·eloping a C-ni(ied fnfercarrier Compensation Rexime. CC Docket No. 01-92: J-ligh-Cost Cnil·ersal
Senice .)"lIpporl. we DockCl ::\0. 05-337: Federal-S·larl! Joinl Board on enirersal Senice. CC Docket :"'\0.
96-,J5: fmercarrier Compe/1.\lIfiol1.!()r fSP~BrJ1fnd TJ"({lfic. we Docket No. 99-68: and F..slablishing Jus, and
Reasonah/e RalesjclI" Local Lxchrmge Carriers. \\"(' Docket No. 07-135. (tiled .Iul~ 17_ 20(8) (··AT&T



exammmg a proposal filed by Verizon Communications ("Verizon Plan" or "Plan"),
which is similar to AT&T"s proposal.3 Therefore, NECPUC focuses its ex parte on
Verizon's proposal. For the reasons discussed below, NECPUC strongly opposes
Vcrizon's ICC rcform plan and its purported legal justification for the FCC to adopt its
Plan.

Specifically, NECPUC opposes adoption of Verizon's Plan for two primary
reasons: (I) Verizon's Plan. to the extent it requires the FCC to preempt state authority
over intrastate access charges, reciprocal compensation, and interconnection authority.
under Section 252 of the Telecommunications Act of ]996 ("the Act") would violate
federal law and thus cou Id not be adopted4

; and (2) should the FCC adopt a reform plan
in the near future that is comparable to or strongly influenced by Verizon's Plan, it will
have been adopted through a questionable process that docs not give due consideration to
the full range of perspectives of the many stakeholders affected by this complex issue.
Aside from possibly violating proper procedure, such a process is likely to lead to
protracted litigation, thus frustrating the ultimate goal of sustainable ICC reform.

This analysis focuses solely on preemption of state authority under Verizon' s Plan
and the truncated and ad hoc process by which the FCC has gone about instituting this
reform. To the extent plans filed by other parties, including AT&T, have the same or
similar components and legal justification. NECPUC opposes those proposals as well.
Lack of comment by NECPUC on other aspects ofVerizon's Plan or White Paper should
not be interpreted as support.

I. SUMMARY OF VERIZON PLAN AND WHITE PAPER

Verizon submitted its intercarrier compensation reform Plan to the FCC on
September 12, 200S 5 In this Plan, Verizon proposes a four-"dial" framework: (1) the
Rate Dial - where the FCC would establish an apparently arbitrary $.0007 default
termination rate lor all carriers and all traffic. with a transition period of three years.
"regardless of jurisdiction and technology, unless the parties reach a voluntary

Plan and Petition for Interim Declaratory Ruling and Limited \\iain~rs'-). The FCC issued a Public Notice
seeking comment on this Petition for Interim Declaratory Ruling on July 24. lOOg (Public Notice. \\'C
Docket No. 08-152. reI. .luI. 2-1.. 2008).
3 Vcrizon Letter tiled in thl' proceedings: In Ihe .\fullers C!f Dereloping a Cntlied fmercarrier
Compensation Regime. CC Docket No. 01-92. and Federal-Stale Joint Board on L'nirersal Serrice. CC
Docket No. 96-45. (filed September 12.2(08): Vcrizon Ex PaJ1e with attached Memorandum captioned:
"The Commission has l.egal Authority to .-ldopt a Single. Default Rare for All rraffic Routed on the PST\"'
tiled in the proceedings: In the\!Otfers (?f Dereloping a L'n~fied Imercarrier Compensation Regime. CC
Docket No. 01-91. and Federal-,)"fale Joim Hoard on {"niversal Sen-ice. CC Docket No. 96-45. (tiled
September 19.1008) (--Veri/on \\-hitt Pnper·').
4 Verizon·s Plnn nlsn \\nuld require thnt the FCC declare non-nomadic. fixed VolP tranic as interstate.
("yen though the FCC"sjustilication Ji.)r assuming authority mer intrastate nomadic voir tralfic does not
apply to non-nomlJdic VnlP.
5 Vcrizon Letter. CC Oockcl1\'o. 01-91. CC Docket :\0. 96-45 Oiled September 12.2008). Verizon
subsequently likd at Jcasl1\\o Lx Partes in \\hich it ostensibly c1nrilicd certain aspects of its Plan. (Vcrilon
Ex Parte_ CC Docket Nt). 01-92_ we Docket -:\0. 04-36. CC Docket No. 96-45 (liled October 2. 2008):
Verizon Ex Parte. CC Docket No. 01-91. we Docket No. 04-36 (lilcd Octoher 3. 200&)).
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commercial agreement to the contrary;,,6 (2) the National Comparability Benchmark Dial
- where, despite varying state population densities and network architectures, the FCC
would establish a national benchmark rate based on "averages" (either based upon an
"average urban rate for flat-rate residential local telephone service" or an "average
revenue per local exchange line from all sources") that would allegedly represent "an
amount that residential end users in today's communications environment can reasonably
be expected to pay for service on a monthly basis;'" (3) the Subscriber Line Charge
("SLC') Dial - where the FCC would increase current federal SLC caps in order to
apparently permit incumbent local exchange carriers ("ILECs") "to meet the Benchmark"
by having the option to recover from their end-users the net revenue lost from rate
changes to the $,0007 tenninating rate under the plan;' and (4) the Universal Service
Fund ("USF") "Replacement Mechanism" Dial - where the FCC would create an entirely
new USF support mechanism labeled the "Replacement Mechanism," "separate from the
existing universal service support mechanisms previously established by the [FCC]," in
order to allow ILECs to recover the ''remaining amount" of access revenues lost and
unrecoverable under the permitted SLC increases'"

On Scptember 19. 2008. Verizon submitted to the FCC a White Paper that
explained its Plan and set forth the FCC s purported "Iegal authority to establish a single,
default rate for all traffIc routed on the PSTN.'·'o The main legal premise behind
Verizon's Plan is that in today's marketplace communications traffic is jurisdictionally
inseverable and that it is economically infeasible to develop ways to try to establish the
traffic's jurisdiction, especially as communications technology evolves." Furthermore,
Verizon alleges that this inability to identify traffic has resulted in increased "fraud and
arbitrage:' resulting in resources being diverted away from "serving consumers and
investing in new te~hnologies"'" After making these assertions, and without providing
any documentary or evidentiary support (statistics, case studies. industry reports, etc.),
Verizon claims that these "technological and marketplace facts ...provide thc [FCC] with
ample authority to adopt a unitorm.federal default rate:· f3

6 Veri70n Letter filed September 12.2008. at 4. This rate is completely arbitrary since no cost studies or
economic analyses ha\'c been submitted to support it. The National Association of State Utility Consumer
AJ\(Kutes (NASUCA) offers <In insightful rebuttal argument opposing the arbitrary $.0007 terminating mtl'
(See NASUCA Ex Parte. CC Docket No. 01-91. at 2-3 (Jiled Sept. 30.2008)). Also. despite its claim that
"comprehensi\'c reform is sorcly needed'-- Verizon inexplicably seeks to postpone establishment oflinal
originating and transit nHe rules until December 31. 2009, (/d, at 2: See also. pages 4 and 5 of Verizon
Plan).
7 Id. at page 7 of Verizon Plan,
sid. at 4. .)"e(! also. page 6 urlhe Verizon Plan. and page 2 o1'tl1e October 2 Verizon E:\ Parte. Based on
Verizt)Jl's 0\ era II Plan language and descriptions_ it appears that ILEes \'auld be gin>n an unfair ad\antagc
oyer competiti\'e local exchange carriers ('"('I.I-:(·s'·) - unlike for flEes. there does not appear to be an:
"1"('\TnUe reC(}\'cn" mechanisms 3\'ailablc to CLFCs once the default termination rate is established.
9 Veri/on Letter iiJed September IL 2()08. at 4: 'Veri/on Plan at 7-8.
10 \ie-rizan White Paper. CC Docket No. 01-92. CC Docket No. 96-45 (filed September 19, 2008). at l.
11 Veri/no \\'hite Papcr. at 2-3 and 5-1-t.
12 Veri/on White Paper. at 2-3 and 5-1-t.
13 Veri/on White Paper. at 141cmphasis addl..'(I),
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The Plan also would apparently preempt the Act's Section 252 state authority
over the interconnection process, including arbitrating interconnection disputes and
approving agreements, by creating take-it-or-Ieave-it default pricing rules and
architectures for interconnection with Verizon's circuit-switched network, or establishing
an unregulated process for next-generation networks where interconnection is subject to
commercial agreements and beyond the purview of state commissions. Finally,
Verizon's proposal for establishing a unified rate for all traffic would require the FCC to
declare that fixed, non-nomadic VolP traffic is subject solely to FCC jurisdiction.

In its White Paper, Verizon purports to present a workable solution for how a
unifonn tennination rate for all traffic can be established for (I) traffic traditionally
subject to state access charge regimes; and (2) traffic traditionally subject to reciprocal
compensation rates as established under the Act's § 251(b)(5) and §§ 252(c) and(d)
provisions. Based on the premise that today's communications traffic is jurisdictionally
"inseverable," Verizon alleges that if states continued with their intrastate access charge
regimes after the establishment of a uniform federal rate, then those state regimes would
undennine the federal "goal" of "develop[ing) a unifonn regime for all fonns of
intercarrier compensation.. '4 by permitting continued "opportunities for refulatory
arbitrage and incentives for inetlicient investment and deployment decisions.,,1 Since
continucd state access charge regimes would conflict with and "pose an obstacle" to the
federal "goal" of a uniform intercarrier compensation regime, claims Verizon, then the
Supremacy Clause of the Constitution permits preemption of those state regimes. 16

Verizon then tackles the issue of intrastate traffic subject to reciprocal
compensation under § 251 (b)(5). Verizon claims that § 20 I gives the FCC sufficient
authority to implement comprehensive intercarrier compensation reform on all traffic
subject to § 251 (b)(5), citing the § 252(d)(2) rate assessment standard, the § 251 (i)
provisions and application of the Supreme Court's determinations in AT&T Corp. v. Iowa
Utilities Board." In the alternative. Verizon states that the FCC could simply choose to
forbear from enforcing § 251(b)(5) "insofar as it would require carriers to enter into
reciprocal compensation arrangements that are subject to state authority... 18

14 Vcrizon White Paper. at 20. citing --Notice DfPropo5cd Ru!cmaking.'· De\'clopinK a C-nified fmercarrier
Compensation Regime. 16 HT Red 96' 0 (1001) ('-Intcn:arrier Compensation NrR~:l··). paragraph 97.
15 V<..'rizon White Paper. <It 2 L citing "Further :'\oticc of Proposed Rulemaking:- Dereloping a {'nified
Inrercarrier Compel1sll1io!1 Regime. 20 FCC ..t685 (2005) (--Intercarrier Compensation FNPRJ\r).
~aragrarh 3.
6 Vcrizoll White Paper. at 4 and 13.

17 Vcrizon While Paper. <.H 26-18. .)"1:'1:' also IT/( {Com. Y 100m ('Iils. Bd. 525 U.S. 366 (1999).
18 Vcrizon While Paper. at 29.
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II. VERIZON FAILS TO ESTABLISH SUFFICIENT LEGAL JUSTIFICATION
FOR THE FCC TO PREEMPT STATE JURISDICTION UNDER ITS PLAN

A. Verizon's Argument Does Not Support FCC Preemption of State
Commission Jurisdiction Under the Supremacy Clause

verizon's arguments for preemption of state authority over intrastate access
charges under the Supremacy Clause of the United States Constitution are inherently
flawed, and the weaknesses in these arguments extend to traffic subject to § 251 (b)(5).
First, verizon's premise for preemption is improper because it is overinclusive of "all
traffic,,]9 routed over the Public Switched Telephone Network "PSTN" and improperly
attempts to extend the FCC's determinations made in the Vonage Order to all types of
voIP traffic.'o Second, Verizon' s assertion that "the [FCC] can find that state access
charge regimes that differ from its single federal delimit rate pose an obstacle to the
accomplishment o((ederal goals and policies and are preempted'" is an improper basis
for preemption and fails to take into account the precedent set forth in Louisiana Public
Service Commission v. FCC and AT&T Corp. v. Iowa Utilities Board."

I. Verizon's premise for preemption is improper because it is overinclusive of
all traffic routed over the PSTN and improperly attempts to extend the
FCC's determinations made in the Vonage Order.

verizon's prem ise for preemption is improper because it is overinclusive of all
traftlc routed over, or that '10uches:' the PSTN.23 verizon posits that because of
providers' purported inability to distinguish between different types of traffic, i.e. IP
based versus circuit-switched originating traffic, then "all traffic [including intrastate
access tramc and intrastate non-nomadic VolP traffic] that is routed on the PSTN can no
longer be reliably separated and treated differently and is therefore inseverable for
jurisdictional purposes"." Pursuant to its argument on the jurisdictional inseverability of
IP-based traffic. Verizon then urges the FCC to extend its volP "mixed traffic" findings
in the Vonage Order to "all tramc routed on the PSTN" in order to assert jurisdiction

19 Vcrizon While Paper. at 2. 15 (emphasis added).
20 Verizon Vv'hite Paper. at 3. 20. ,See also )\·1emoralldum Opinion and Order. /'onage Holdings Corp.
Pelition/or Dec/araFory Ruling Concerning an Order a/the .\finn. Pub_ L'tils_ Comm 'n. 19 FCC Red 22404
(2004) (--Vonal!.c Order").
21 Vcrizon White Papt'r. at 23 (emphasis added). See generaI6". Verizon White Paper at 19-25.
22 Louisiana PI/blic ."len·ice Commis,~ion r FCC. 106 S.C1. 1890.476 U.S. 355 (Mav 27, 1986): A7&T
COIp. r. Iowa l·'ili'ies Hoord. 199 S.CI. 721. 525 U.S. 366 (Jan. 25. 1999).
23 Verizon recommends a SJHl07 per minute of usc terminaling rate ·-hw all traffic that touches the public
s\"itched telephone net\vork.·' Verizon Ex Partt'. C·C Docket No. 01-92. \\T Docket No. 04-36. WC Docket
No. 06-122. al llfiled Sept. 3. 2(08). The indication is that "alr· (rallie. by definition. is all inter- and
intrastate lranic that ··touches" the PST!\:. includes wireless calb. traditional circuit-switched tratlic. all
\ oice mer internet protocol (,·VoW··) trnffic (both nomadic and fixed VolI'). all ISP-bound traHic. and.
apparently. any non-VolI) IP-based tranic (such as any broadband or ad\ anced service that utilizes both
voice and data communication). In yet another liling. Verizon does concede that its Plan does not address
"\"hat compensation mayor may not be due Jl)r If> tranic that does not traverse the PSTN and does not
address the IP-to-IP e.\.change oftrartic"l Verizon E\. Parte. CC Docket No. 01-92. \VC Docket No. 04-36.
CC Dodet No. 96-45. at 5 Piled Oct. 2. 20(8)).
24 Verizon White Paper. at 2. 15 Iemphasis- addc\J).
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over intrastate traffic," despite the fact that the Vonage Order dealt with the narrow
issue of a nomadic VoIP service.26 Furthermore, the FCC specified there that "mixed-use
services are generally subject to dual federal/state iurisdiction, except where it is
impossible or impractical to separate the service's intrastate and interstate components.""
Non-nomadic, fixed VolP is a severable and should remain subject to dual federal/state
jurisdiction.

It is not "impossible or impractical" to separate a telephone service's intrastate
and interstate components. For instance, "Verizon's own statistics indicate that by
December 2008 a majority of households (64%) will still rely on circuit-switched based
telephone service - which is severable.,,2' In addition, Verizon fails to offer a compelling
argument or evidence as to why difficulties with some IP-based traffic, as set forth in the
Vonage Order, warrants preemption of state jurisdiction over jurisdictionally severable
intrastate access and non-nomadic VoIP traffic. As the Public Service Commission of
Missouri ("Missouri PSC') has pointed out, "preempting all state jurisdiction over access
charges to address a limited classification issue is not a narrow, targeted remedy" and, as
the Missouri PSC observed in commenting on the Missoula Plan, the Verizon Plan
"unnecessarily preempts anum bcr of other areas of state authority rsuch as over traffic
subject to § 251(b)(5)] that have nothing to do with alleged separation problems of
wireless and VoIP traffic,·29 (emphasis added).

25 Verizon White Paper. at 19-20. .)'ee also Vonage Order.
26 "Nomadic" VoIP scnil:cs are distinguishable fi-om "fixed" Vall' sen lees. Citing .lfinnesota Public
L,"tilities Commission r. FCC j 483 F.3d 570 (8th eir. 2(07», the FCC has recognized that "some VolP
sen' Ices arc "fixed." which means that the end user can use the SCfyicc from only one location (such as the
end user's homi..') ... [as opposed tol a VnlP '>cnice that is "nomadic": its customers can place and receive
VolP catls from any broadband Intcmct connection an)-\\'here in the world .. :· (fCC·s Amici Curiae Brier
filed Aug. 5. l008. at 3. in /'onagc Holdings Corp- and r'onage .Yefl1"ork /ne. y_ Sehraska Public Service
Commission. Case No. 08-1764. U.S. Ct. orAppeals for the 81h Cir. a\ailable at
~~//hf811n foss. ICc. Q()\ ,.-docs publ_i c. at ~achm~j:t~:.b'::"L?.Q~:2 84 7~ 8i\J...J2~D. . . .

Vonage Order at Paragraph 17 regardlllg ··1TIJ:\cd-use doetrme applJcabJlJlY: "Sen'Ices that arc capable
of communications both between intrastate end points and between interstate end points arc deemed to be
"mixed-use" or '~iurisdictionallymixed" sen-ices. Mixed-use services (Ire general/v subiect 10 dual
federal/Sltlte jurisdiction. e:(cept where it is imoossible or impracticlIl to separilte the service's intrastate
(rom interstate components and the state refl/Julian ofthe intra!)·tate component interfere!)· with valid
federaJ rule.fi or policies. In such circumstances. the Commission may exercise its authority to preempt
inconsistent state regulations that th\\-<.lI1 fcdt'ral objecti\es. treating jurisdictionally mixed sen'ices as
interstate with respect to the pn,'cmpted regulations'" (emphasis added).
28 National Associatinll of Rt'gulalOry Utility Commissioners r·NARLC·) Ex Parte. CC Docket No. 08
152. \\''C Docket No. 04-36. CC Dockct No. 01-92. we Docket No. 06·122. \\T Docket No. 05-194. CC
Docket No. 80-286. (li!ed Oct. 2. 20(8) at fn 13: Verizon White Paper. at 8. These statistics. of course. fail
to take into account the numher ofhusincsses that still rely on circuit-switched based telephone service.
There is. too. irony in the faet that. despite its claims oftra1lic "inse\ erability'-· Verizon itself cites to the
Biannual ·Trends in Telephone Sen ice·- released by the FCC·s Wireline Competition Bureau. in \\'hich
many statistics are brokell down hy jurisdiction and traflic type, See Verizon White Paper. at 7. fn 12. 5'ee
also Ind. Anal. & Tech. Di\· .. Wirelinc COlllpetilion Bureau. FCC. Trends in Telephone ,)'en·;ce (Aug.
20(8).
29 J\.1issouri PSC Comments. CC Docket \.:0. 01-92. at 18 (liled Oct 24. 20(6).
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2. Pursuant to Supreme Court precedent, the FCC is barred from nsurping
express state authority solely because it would further a federal goal.

The Supreme Court has consistently held that the FCC cannot preempt express
state authority under the Act. In Louisiana PSC v. FCC ("Louisiana PSC"). the Supreme
Court held that § 152(b) specifically barred the FCC from preemRting express state
authority under the Act solely because it would further a federal goal. 0 In AT&T Corp.
v. Iowa Utilities Board ("Iowa Util. Bd. "). the Supreme Court barred the FCC from
setting actual rates for traffic subject to § 252(b)(5): that the FCes § 201(b) authority is
limited under §§ 25 I and 252 to only the "issuance of [pricing methodology) rules to
guide the state-commission judgments" when establishing just and reasonable reciprocal
compensation rates3

] Supreme Court interpretation of the Act. which permitted FCC
establishment of a pricing methodology. does not impart upon the FCC the authority to
establish a specific rate or rate cap on §§ 251 and 252 traffic. as Verizon's Plan would
have the FCC d03

'

Pursuant to Section I52(b) of the Act. the FCC is expressly barred "with respect
to (I) charges. classifications. practices. services. facilities. or regulations tor or in
connection with intrastate communications service by wire or radio of any carrier."
except where Congress has clearly expressed an exception." Section 152(b). coupled
with § 25 I(d)(3)34 of the Act, specifically reserves state authority over intrastate access

30 The Court did establish the so-called "impossibility" c:'\n.·ption herc, \\'hcre the FCC may preempt state
regulation ,,"here it is not possible to separate the interstate and intrastate aspects of a sen ice. but that
exception is inapplicable here -- as discussed 8hO\T. Vcrizon argues preemption of all intrastate traffic.
including circuit-switched tnlftil'. not just \virdcss and IP-based services (see Louisiana P5J'c. at 1'0 4).
AT& T Corp. 1'. fLB. 525 I I.S. 366, 381( 1999): ..~ 1521b) prcYented the Commission from taking intrastate
action solely because it furthered an interstate goal:' discussing I.ouisiana PSC r FCC. 476 U.S. 355, 374.
S'ee also N\' Dept. of Publie Seryice ("N'{DPS") Comments. CC Docket No. 01-92. at 11 Oiled Oct. 25.
2006): Florida Public Sen'tce Commission Comments. CC Docket No. 01-92. at 4 (liled \·1ar. IS. 20(H):
NARUC Oct. 2. 2008. Ex Parte. at 3. fn 11: NTCA Sept. 30, 2008. Ex Partc. at 2: !'v1issouri PSC
Comments. tiled Oct. 24. 2006. at 18.
31 Iowa Ctil. Bd.. 525 U.S. at 380-381 (emphasis added). The pricing methodology at issuc in this case \\"as
Total Element Long Run Incremental Cost \--TELRIC') pricing. though the reasonableness of this
methodology was not determined (101m l '/d Rd. 525 U.S. at fn 3).
32 Application of TEL RIC pricing on mtes subject to state ratemaking authority under ~ 252{c)(2) and *
252(d) does not preempt state ralcmaking authority. As the COUl1 recognized in 101m ('fif. Bd., --It is the
Statcs thai \\'ill apply those standards and impltml'nt that methodology_ determining the concrete result in
particular circumstances. fhaf is enullgh /0 cons/illlle fhe r!Srab/ishme11l o(rares" (101m Od Bd.. 525 U.S.
at 384) (emphasis added).
33 47 U.S.c. ~ 152(b) (emphasis added). For instance. as Cnalier Telephone and NuVo,'" ha\c pointed out.
§ 2(e}(3) ofthl' Act gi\Cs the FCC exclusin: jurisdiction o\cr rates and entry or"ireless carriers
--!nJotwithswnding sections 2(b) and 22hbl.'· 471'.S.C ~ 332(c){3)(A). (Cn'alier and NuVo:'\ Ex Parte.
CC Docket No. 01-92. at 2 and fn 9 (filed Oct. 9. lOng)).
34 47 LI.S.C. ~ 251(d)(3): --Preservation orS/a/e Access Regulation: In prescribing and en1()fcing
regulations to implement the requirements of this section. the Commission shall not preclude the
enforcement of any regulation. order. or polil'y ofa Slall' commission (a) estahlishes access and
interconnection obligations of lo("al c"change- carril'rs; (b J is consistent with the relJuin:ments orthis
section ....· (emphasis addcd).
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charge regimes.35 Furthermore, § 152(b), coupled with § 251 (b)(5), § 252(c)(2) and §
252(d)(2), specifically reserves state authority over traffic subject to reciprocal
compensation. These express provisions, coupled with the above-cited Supreme Court
precedent, would appear straightforward.

In its Supremacy Clause argument. Verizon, however, circumvents the express
provisions of the Act, citing FCC federal policy objectives, and completely fails to
discuss the relevant Supreme Court precedent (i.e., Louisiana PSC or AT&T Corp. v.
lUB). Instead, Verizon focuses on generic Supremacy Clause or unrelated Supreme
Court precedent to support its position, without offering any supporting analysis. The
cases that Verizon relies on do not support its argument. For instance, in City of New
York v. FCC, 36 the Supreme Court deals with preemption of state authority under express
provisions of the Cable Act (as opposed to the 1934 Communications Act or the 1996
Telecom Act) and specifically distinguishes this case from Louisiana PSC:

" ..."an agency literally has no power to act. let alone preempt the validly
enacted legislation of a sovereign State, unless and until Congress confers
power upon it. Second, the best way of determining whether Congress
intended the regulations of an administrative agency to displace state law
is to examine the nature and scope of the authority granted by Congress to
the agency." Louisiana Public Service Comm'n ... The secolld reaS'OIl was
particular~v relevant ill Louisialla Public Service Comm'lI because there
we were obliged to assess the import of a statutory sectioll ill which
COllgress appeared to have explicitly limited the /FCCJ's
jurisdictioll ...we conclude here that the [FCC] acted within the statutory
authority conferred by Congress when it preempted state and local
technical standards governing the quality of cable television signals. When
Congress enacted the Cable Act in 1984. it acted against a background of
federal preemption on this particular issue...37 ~

Furthermore. Geier \'. American HOllda MOlar Co. 3S has no relation to an agency's
ratemaking authority. Here, the Supreme Court deals with preemption of state tort law by
a federal agency regulation under which onl)' the federal agency has "authority to
implement" under the National Traffic and Motor Vehicle Safety Act of 1966,39 unlike
the dual federal/state authority issued to bOTh the FCC and state commissions under the
Act. In addition, Verizon cites to Geier with the contention that only the FCC, as
opposed to state eommissions, is "uniquely qualified to comprehend the likely impact of
state requirements" since telecom regulation "is technical" and "the relevant history and
background are complex and extensive."") This flawed analysis completely overlooks
the fact that state commissions have been specifically delegated by their state legislatures
to oversee and regulate communications operators within their respcctive states and have

35 I\'ARUC Oct. 2. 2008. Ex Partt.". tlt 3.
36 Vcrizon W-hite Paper. at 23.
37 Ci~\· (~f.\·e\l' rod 1" FCC. 486lJ.S. 57. 66 (1988) (emphasis added).
38 Vcrizon White- Paper. at 23-24.
39 C;eier r _~me}'ican {fonda .\t%r Co__ 529 ll.S. 861. XX3 (2000l.
40 Veri/on \Vhilc Paper. at 23-24. citing (;eier. 529l!.S. 81 883.
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equivalent understanding as the FCC of such a "technical" subject matter as
communications regulation.41 In fact. state commissions are better qualified and
positioned to understand the impact of communications regulations within their
respective states.

Finally. thcre is a judicial "presumption against preemption" that bars FCC
authority over intrastate rates.4

' Verizon fails to overcome this presumption in its
arguments. As aptly discussed by the NYDPS:43

"When federal courts determine whether federal Jaw preempts states in a
field traditionally dominated by state regulation, a presumption against
preemption applies. [Engine Mfrs. Ass 'n v. S. Coast Air Quality Mgmt.
Dist.• 541 U.S. 246. 260 (2004)]. In a traditional state regulatory field,
there is a presumption that state and federal regulation can coexist.
[Engine Mji-s. Ass ·n. 541 U.S. at 260]. Thus. state law is presumed to be
preserved unless it is the "clear and manifest purpose of Congress" to
displace state law. [Hillsborough County v. Automated Medical Labs., 471
U.S. 707, 716 (1985)]. Because of the States' historical authority over
intrastate rates and charges. which the [FCC] has acknowledged
[Developing a Unified lntercarrier Compensation Regime, CC Docket 01
91. FNPRM. at paragraph 82. (reI. Mar. 3. 2005)]. the presumption applies

. h""to mtrastate ...c arges.
[Italics and cites added in lieu ofNYPSC footnotes]

Despite the foregoing, Verizon offers the FCC no statutory authority to preempt state
authority of intrastate charges. Based upon the express provisions of the Act and
Verizon's failure to offer any statutory authority for its position, Verizon filils to clearly
demonstrate preemptive intent on behalf of Congress. and therefore does not overcome
the judicial presumption.

For all of the reasons presented above. Verizon filils to establish the requisite legal
authority that the FCC needs in order to preempt state authority over intrastate charges by
assessing a uniform rate(s) on all traffic. Because Verizon's Plan "is a single, integrated
proposar'" and since the FCC does not have the legal authority to preempt state authority
over intrastate charges. N ECPUC urges that Verizon' s Plan (or any others that rely on
preemption of state authority) should be summarily rejected from a comprehensive
intercarrier compensation reform plan.

41 See. for instance. f\1assachuseHs(ieneral La\\s ("\.1.G.1 ."). CIl::lrter 25. and 159 M.G.L. *10.
42 N\'DPS Comments filed Oct. 25. 2006. at 12-13.
43 NYDPS Comments filed OCI. 25. 2006. <It 12-13.
44 N'r'DPS Comments Jilcd OCI. 25. 2006. <J1 12-13.
45 Vcrizon Sept. 12 L" Parte. all of the Plan.
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B. Verizon's Argnment Does Not Support FCC Preemption of State
Commission Jurisdiction Over Reciprocal Compensation Trame Under §
201 46

Verizon incorrectly asserts that the FCCs § 201 authority grants it the ability to
establish a single rate on traffic subject to § 251(b)(5). Pursuant to the express provisions
of § I52(b), coupled with the provisions of §§ 251 and 252, state commissions are
provided with exclusive jurisdiction over intrastate reciprocal compensation rates and
services, despite the FCCs general § 201 authority:' In other words. all of these
sections limit the FCC s § 201 authority over intrastate reciprocal compensation rates and
services. This has also been expressly affirmed by the Supreme Court. as discussed
above. Indeed, Verizon acknowledges the Supreme Court determination, citing Iowa
Util. Bd, "Congress gave state commissions - not this Commission - the statutory
authority to "establish ... rates" for § 25 I (b)(5) traffic "pursuant to []section [252](d)," 47
U.S. C. § 252(c)(2), (d)(2) .. ,·48 Despite this, Verizon still attempts to twist the
provisions of §§ 25 I and 252 (through §§ 25 I(i) and 252(d)(2)), and overlooks one of the
main determinations of Iowa Util. Bd., that the FCC has no intrastate reciprocal
compensation ratemaking authority. only authority to establish ratemaking methodology,
in order to argue for FCC authority over § 251(b)(5) traffic."9 No matter how Verizon
tries to interpret the provisions of the Act. the premise that the FCC can establish a rate
on § 251(b)(5) traffic still fails.

III. SWEEPING REFORM IS BEST ESTABLISHED
TRANSPARENT DELIBERATIVE PROCESS THAT
COLLABORATIVE INDUSTRY APPROACH

THROUGH
INCLUDES

A
A

Comprehensive reform should be established in a careful. meaningful way
through the established NPRM process and not hastily rushed due to an administration
change or an unrelated court deadline.") The process formerly established in CC Docket
No. 01-92 should be continued. For instance. pursuant to its own rules," the FCC
implemented a Further Notice of Proposed Rulemaking in this Docket. through which the
FCC sought comment on reform proposals or principles submitted by
telecommunications industry and interest groupsS' The FCC subsequently issued at least

46 Although Verizon's argument references the Commission"s *332 authority (Vcrizon \Vhite Paper. at
26). NECPlJC docs not discuss Commission authority under this section since this pnnision deals "ilh
ratemaking authority in regards to \ylrclt.'ss ("commercial mobile sCHiel"') carriers. Section 332 has no
relation to ~ 251(b){5) traHic. Barring the specific market conditions set forth in ~ 332(c)(3)(A), NLCPUC
concedes that under this section. state commissions are. generally. expreSSly preempted from rate
regulation for commercial mobile sen'ices.
47 Iowa L'ti!. Bd.. 525 U.S .. nt 380-38L
48 Verizon \V·hite Paper. at 27.
49 Verizon White Paper. at 26-28.
50 See generally. 47 CF.R. ** 1.400-1.430.
51 47 C.F.R. *1.421 "Further Notice ofRulcmaking: ln an~ rulemaking proceeding \\here the Commission
deems it \\arranted. a further notice of proposed rulcmaking \\ill he issued "ith opportunity fiw parties of
record and other interested persons to submit comments:'
52 F\PR.\!. CC Docket No. 01-92. released rv1arch 3. 2005 . .)"ee also
.I1UP;:'.j-y.\\\\ •eel' .12(n '... \ \ Cb,' p pd, In t crcarrll'!-(.t ) In Ct..'n sa t i()n:Qn_~~_~~djJlg,\J)JJJ)J. .
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three Public Notices requesting further comment on submitted proposals.'3 There is no
legitimate reason for the FCC to not follow its own example and issue another Public
Notice or FNPRM seeking comment on recently-submitted proposals. In the alternative,
the FCC should issue a Proposed Rulemaking Order for any comprehensive intercarrier
compensation reform, as well as to implement supporting cost studies to detcrmine the
effects of such reform, in order to allow all interested parties time to respond.

NECPUC respectfully submits that the FCC has strayed from its established
rulemaking process in regard to intercarrier compensation reform. Industry reports
indicate that the FCC intends to make dramatic and far-reaching changes to the ICC
system in order to meet an arbitrary and unrealistic deadline for comprehensive reform,
without providing a meaningful opportunity for all interested parties to respond to
recently submitted proposals. This process is biased and patently unfair and may violate
basic administrative process protections. Therefore. NECPUC urges the FCC not to
"rush to judgment"' by adopting comprehensive intercarrier compensation reform and
instead allow for a transparent, deliberative process that includes a collaborative industry
approach.

Recent industry reports indicate that the FCC intends to issue a comprehensive
reform Order as a sweeping addition to the narrow requirement established by the D.C.
Circuit Court of Appeals in In re: Core Communicatians. Inc. ("Core ..)54 There, the
D.C. Circuit Court required that the FCC issue "a final, appealable ordcr" by November
S, 2008, "that explains the legal authority for the [FCCr s interim intercarrier
compensation rules that exclude ISP-bound trallic from the reciprocal compensation
requirement of § 2SI(b)(S):·55 This case requires only that the FCC establish its legal
authority in regards to its exclusion of ISP-bound trallic from thc § 2SI(b)(S)
requirements. It docs not require the FCC to adopt sweeping intercarrier compensation
reform. In fac\. the FCC "need not do so, and should not attempt to,·56

Any comprehensive plan hastily developed under an unrelated Circuit Court of
Appeals deadline exposes a process of reform that is both flawed and unfair.
Comprehensive reform "deserves a purposeful. dedicated review and should not be added
as an afterthought to rulings on other issues:,5) Ovcr the past two months. the FCC has
been inundated with a number of alternative rcform proposals and extensive ex parte
filings. In fac\. the submittals in CC Docket No. 01-92 since late July ofthis year number
more than 2S0. and this number continues to grow." This accounts for about 10% of the
total number of submittals in this Docket since it commenced in 2001. Verizon and other
large carriers, which have a strong interest in the FCC adopting the carriers' own biased
reform proposals. are using thc Novcmber Slh deadline as a pretensc for arguing that the
FCC now has the best opportunity in years to adopt comprehensive relonn. The FCC

53 Public Notices. CC Docket 01-92. released Juh 25.2006: No\. 8.2006: Feb. 16. 200?
54 In re: Core Communications. Inc.. 531 F.3d 849 (D.C Cir. lO(8).
55 Core. 53 I F.3d at 862.
56 NASUCA E:'\ Parte filed September 30.2008. at 2.
57 Nebraska Public Service Commission Fx Parte. CC Docket No. 01-91.;1t 2 (filed Scpl. ~O. 2(08).
58 See FCC Electronic Comment Filing S)stcm I--EeFS") "Search f()[ Filed Comments" at
11 tt p:i i· JI a II It)S:-;.Jj;_"Ll~!J~_j~.E1_4':g<,'J~L~g.DY:;Lt;_b_~1 ~'~i .
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should not be swayed by this argument, and should continue to conduct its review oflCC
reform under the established process in this case.59 Should the FCC issue an Order on
comprehensive reform by November 5, interested parties such as state commissions and
consumer groups will not have had a meaningful opportunity to review, analyze, and
comment on the multitude of competing proposals that may affect them and the
consumers they represent60 As a result, unnecessary and prolonged litigation is likely to
ensue.61

If the FCC issued a comprehensive reform Order through this truncated process,
utilizing recently proposed plans and recommendations62 without a meaningful notice and
comment period, the FCC will have set a dangerous precedent for future proceedings.
The process as it stands now implies that FCC decision is influenced heavily by ex parte
meetings and filings that are dominated by the proponents of certain plans in this
proceeding. Numbers alone indicate that parties such as Verizon have a decided
advantage in this type of process. For instance, Verizon's submittals alone in CC Docket
01-92 account for about 5% of the total submittals for the past two months63 If the FCC
implements a proposal comparable to Verizon's (or any Order in the near future) without
a meaningful notice and comment period, then the message is clear: established NPRM
procedure is nothing more than a formality.

This implication has arisen in the past in regard to the FCC s forbearance process
for which the FCC has been roundly criticized by numerous carriers and other interested
parties, including state and federal policymakers. Pursuant to § 160(c), any forbearance

59 Of course, NECPUC does nol belieye that ICC rdonn should remain bogged down for many more y-ears:
only that rushing through a decision under an extremely lrum:ated. ad hoc. and unfair process would be
detrimental to the public interest.
60 The process as it stands mm- is incredibly chaotic. For instance. the FCC need only look to Verizon's
own numerous proposals and explnn<llions as a prime example as 10 hm\' confusion can arise: Vcrizon"s
Plan was first submitted on Sept. 12.2008. Vl'rizon nc:\1 likd its Plan's purported legal authority on Sept.
19.2008. Verizon further '·clarified'· portions of its Plan through Ex Partes filed on Oct. 2 and 3, 2008.
Separate from its ··comprehensi\'e·· Plan, Verizon filed a separate proposal and its purported legal authority
focused solely on ISP-bound tranic (coinciding with the- impending Core deadline) on Oct. 2. 2008. This
chronology does not e\'en account for the joint Verizon-AT&T USF proposal or the number of
miscellaneous Ex Partes submitted by Vcrizon in this Docket. As exemplified here. Verizon's Plan has
been dribbled out in pieces O\er time making it \ cry diflicult fex panics to respond.
61 See NARLJC Press Release. --NARUC Calls fiJr Construct in' Engagement on ICC Reform" (reI. Oct. 6.
2008). ayailable at hHp://\\\\ \\ .naruc.nrc:'"Nc\\ s--'delauIl.cfm '.)pr-'" 1(14: "[D]iseussions ha\'e made clear that
key ad\'ocates f(x at least some. and perhaps many. of parties engaging the FCC han: not ,,'-en read the
Wings of others. much less understand the extent to \\hieh their own Ii lings <lr" comprehended by others.
There is a real risk that any single participant or group seeking to impose its O\\n plan \\ ill. e\cn ir
successfuL achie\'c a pyrrhic and short-li\cd \'ictory. lik<.:ly followed hy prolracH:d litigation. primurily
because they failed to recognize a relati, ely small hut critically impot1:mt number of issues Ihal are
absolute deal~breakers for others.··
62 The Verizon Plan. filed Sept. 12.2008. and Vcrizon \-,"hitc Paper. tiled Sept. 19.2008, arc just two
examples: See also CC Docket No. 01-92: AT&T Ex Parte in a letter addressed to Chairman rv1artin
(·'AT&T Plan"). tiled .Iuly ] 7. 2008: Q\\T-St Ex Parte ("Q'\l'st While Papc-r"·}. filed Oct. 7. 2008: NTCA Ex
Parte. Ii led OCI. 6. 2008 (»NTCA Interim Proposal'·): etc.
63 See ECFS ··Search for Filed Comments" at htlp:,'l]aIlI~}ss.fc(' .L!()\ 'nroJc,,-'F-;ClllnSrdl ,'1.<:21. Please note
thai this statislic does not include any filings submitted by Vcri70n Wireless under the ECFS system.
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request is "deemed granted" if the FCC fails to act by the statutory deadline.64 Past
forbearance proceedings represent a history of incomplete and insufficient filings
oftentimes supplemented after the end of established notice and comment periods. It is
probably not a coincidence that in proceedings with this "deemed granted" provision,
parties commonly submit last-minute filings just prior to the expiration of the statutory
deadline. The result there is the same here: the FCC may take action without having all
pertinent information available to it, or having to amend its intended decision at the last
minute, and interested parties may not have time to meaningfully respond. This process
is flawed and inherently unfair to parties, like consumer group and state commissions,
that must respond to a moving target, often repeatedly and under very tight timeframes.
In fact Congressional members have held hearings and criticized this process; that the
FCC "routinely waits ...to make a rushed decision" and that "[s]uch a disjointed process
is not likely to result in public policy that benefits consumers:,65

The FCC should not make the similar mistake here of a "rushed decision" for
comprehensive intercarrier compensation and USF reform, because the consequences
could be highly detrimental to the industry and the public interest Sudden sweeping
reform without proper study and comment could unfairly advantage a certain class of
carriers and be detrimental to a competitive marketplace. For instance, Verizon's Plan
establishes an arbitrary $.0007 terminating rdte on all traffic, without providing a
breakdown of actual carrier costs, and appears to inexplicably permit recovery of lost
access charge revenues only to ILECs ("rate-of-return" and "price cap" carriers).'6 In
addition, if a Plan such as Verizon's were implemented, many consumers would see an
increase in their telephone service prices (through establishment of a national Benchmark
Rate and potential increases in the federal SLC) without any recognizable benefit
(Verizon's Plan does not require or guarantee that any money "saved" from fewer
arbitrage schemes or lower terminating rates will be redirected to consumer savings or
advanced services invcstments).'7 Per Verizon, companies should "Iook to their own end
users" for any lost revenues or to recover costs that exceed the $.0007 terminating rate."

Industry consensus is that intercarrier compensation reform is needed. Such
reform, however, should be established after a thorough, open process that allows for the
views of all interested parties and through which the industry can, collaboratively, work
together to arrive at the best possible solution. Anything less is likely to result in both
unintended and detrimental consequences and lengthy and protracted litigation between
industry members and other interested parties. The time is ripe for the FCC to open a
round of dialogue and seek comment on recently-submitted proposals."9 In the

64 47 usc. ~ 160(c).

65 See Speech of The Honorable John LJ. Dingcl1 in the House of Representati'es entitled "Introduction or
Bill on Protecting Consumers Through the Proper Forbearance Procedures A(I o1'200T (Oct. 22. 2007)
(ll'ai/ahle at hJJn ::i lrwcbllate .access.Qf2o. t2Q\.,"{:'g.i ~

bin i gctpa!2('.cui?dbn3mc=1(}07 rccord&p;Jl.'.c'--o L:~2190&posil ion" '-II).
66 Verizon Plan. at 4. 6-9.
67 Vcrizon Plan at 6-7: see also. Verizon Plan and White Paper. general!\.
68 Verizon ~'hite Paper at 33: see a/so Verizon White Paper at 5~ .
69 In particular. the proposal that appears to he getting the most attention from the FCC - Vcrizon's
proposal - was nc\'cr eycn Noticed f()f comment.
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alternative, if the FCC detennines to take action in the near future, it should only address
issues that either it is compelled to address (e.g., the ISP-remand issue) or issues that can
be dealt with individually, like phantom traffic, and consider comprehensive reforms later
after a thorough, open process that allows for the views of all interested parties to be
heard.'o

IV. CONCLUSION

As demonstrated here, Verizon's Plan and others like it should not be adopted. as
they would require the FCC to illegally preempt state jurisdiction over intrastate traffic
and interconnection. Furthennore, the FCC should not hastily adopt comprehensive
intercarrier compensation refonn under an arbitrary deadline through the current biased
process. The FCC should instead examine these extremely important issues pursuant to a
reasonable and transparent process, such as through the issuance of a Further Notice of
Proposed Rulemaking, which allows for open dialogue within the industry in order to
tackle these very complicated ICC reform issues ~ issues that will have profound effect
on all industry participants and consumers.

Sincerely.

NEW ENGLAND CONFERENCE
OF PUBLIC UTILITIES
COMMISSIONERS

lsi

and on behalf oftheir comm issions:

lsi
Anthony J. Palermino, Commissioner
Connecticut Dept. of Public Utility Control

lsi
Sharon E. Gillett, Commissioner
Massachusetts Dept. of Telecommunication

and Cable

lsi
David O'Brien. Commissioner
Vermont Dept. of Public Service

William M. Nugent
Executive Director

lsi
Vendean Va/lades, Commissioner
Maine Public Utilities Commission

lsi
Clifton Below. Commissioner
New Hampshire Public Utilities

Commission

lsi
John D. Burke
Vermont Public Service Board

70 Asjointly espoused prniously hy the Maine. Nebraska and Vermont commissions. the ITC "should
seek methods of addressing access reform in \Yays that are less likely to produce legal challenges and
[industry] uncertainty_ Access rdorm should remain ajoint state and federal enterprise .. '-- (Joint
Comments of the Maine Public Utilities Commission. Nehraska Public Scnicc Commission. Vermont
Dept. of Public Sen-icc. and Vermont Public Sl'l\ ice Bnard in CC Docket No. 01-92. at 13 j fikd Oct. 25.
2006)( emphasis added).
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Tamar E. Finn
Direct Phone: 202.373.6117
Direct fax: 202.373.6001
tamar.finn@bingham.com

October 17.2008

VIA HAND DELIVERY

Ms. Marlene H. Dortch
Secrctary
Federal Communications Commission
445 12th Street. S.W.
WashinglOn. DC 20554

Re: Ex Parte Communicalion. WC Docket Nos. 01-92

Dear Ms. Dortch:

PAETEC. a leading communications solutions provider and one of the largest
competitive local cxchange carriers C'CLECs") in the nation, submits this letter in the
above-captioned docket to sho\\'o as a factual matter that its cost of termination is well
above the proposed unifonn rate 01'$0.0007.' PAETEC explains below, and in the
attached documents prepared by its consultant QSI Consulting, Inc. ("'QSI"), that because
its costs oftenninating telecommunications traffic are above $0.0007 per minute of use
("MOU"). imposing that rate on PAETEC would result in an unlawful cross subsidy to
interexchange carriers.~

Although PAETEC believes that intercarrier compensation rates should be based on an
individual canicr"s forward looking costs, implementation of safe harbor benchmarks is
an acceptable approach provided the benchmarks are reasonable. As the attached
declaration of Michael Starkey confirms. if a benchmark is set for termination rates.
neithcr AT&T nor Verizon provide a reasonable benchmark for PAETEC Rather, based
on similarities in network and other cost related factors, CLECs should be benchmarked
to mid-size incumbent LEes.

finally. PAETEC argues that the Commission cannot adopt the below-cost rate of
$0.0007 and make-\vhole mechanisms for incumbent LEes as part of intercarrier
compensation reform because of the lack of record evidence concerning the cost it \vould
impose on consumers and what the impact would be on competition.

I As PAETEC ,,,,ill show in a subsequent ex parte. the FCC does not have the legal authority to set
the terminalion rate for any traffic except interstate access.

2 PAETEC will show in a subsequent ex parle that below-cost termination rates also result in
unlav,:ful confiscation of its property.
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I. PAETEC'S TOTAL LONG RUN INCREMENTAL SERVICE COST OF
TERMINATING A MINUTE OF USE SIGNIFICANTLY EXCEEDS
SO.0007.

As Mr. Starkey explains in the attached declaration, PAETEC's costs oftenninating
telecommunications traffic (regardless of whether it is local. intrastate long distance.
interstate long distance. ISP-hound. IP-PSTN. or PSTN-JP) are many times higher than
SO.0007.' Notwithstanding the fact that PAETEC is one of the most efficient CLECs QSJ
has performed a cost study for.' even PAETEC cannot recover its costs of termination
with a SO.0007 rate.

II. IMPOSING A BELOW-COST TERMINATION RATE ON PAETEC
WOULD RESULT IN AN UNLAWFUL CROSS-SUBSIDY TO IXCS
TERMINATING TRAFFIC ON PAETEC'S NETWORK

PAETEC's enllu!ler.'i ShOIi/il not be f(Jrced to subsidize others' long distance services,
including telemarketers. The Act requires that the Commission remove all implicit
subsidies from rates and establish explicit. sufficient, and predictable universal service
support.' Requiring CLECs to provide below-cost termination services to IXCs and shift
the unrecovered costs of IXC tramc termination to their local end user customers violates
the Act. Belov.'-cost termination rates are an implicit subsidy to long distance
telecommunications service providers and their customers, such as telemarketing

"services.

)fPAETEC is forced to provide below-cost termination service to IXCs, it cannot make
up those costs by receiving lo\\--cost service from the IXCs. In many instances. PAETEC
self provisions IXC service using its ovvn fiber long-haul net\vork.7 Taken as a group.
Verizon Business (formerly MCI). Sprint. Qwest and AT&T represent 80-90% of all long
distance calls received by CI.EC customers'" Unlike locally-dialed calls. there is no
mutual or reciprocal exchange of long distance traffic behveen CLECs and IXCs. If

:1 Declaration ofTv1ichael Starkey at ~~ 2. 7.

-t Id at ~ ~.

~ 47 U.S.c. § 154 "'There should be specific. predictable and sufficient Federal and State
mechanisms to preserve and advance universal service:' 47 U.S.c. § 254(b)(5).

"QSI Consulting. Inc.. "Exchange Access Rates for Competitive Local Exchange Carriers. A
Basis for Economically Rational Pricing Policies, at 20 (Document Number 052008A, August
2008) ("QSI Policy Analysis"t available at
http:rf'vliww.qsiconsuhing.com..-pdFQSIPolicy'Analy sis052008 A-CLEC-S\\'itched-Access.pdf.

If. as AT&T and Verizon imply. SO.0007 is their cost-based termination rate for all tratlic, then
PAETEe is also subsidizing their local end users when it pays them terminating access at rates
that are many times higher than $0.0007.

S QSl Policy Analysis at 23.
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PAETEC is forced to provide below-cost terminating access service to these lXCs, it
cannot offset the economic harm of providing below-cost services by '''exchanging'' like
amounts of PAETEC-originatcd long distance traffic with these lXCs at below-cost rates.
To the extent PAETEC uses the IXCs to provide long distance service to its end users,
those rates are commercially negotiated. Nothing in the proposals require IXes to reduce
their \vholesale or retail long distance rates by the amount oftenninating access savings
they realize.

III. AT&T AND VERIZON ECONOMIES OF SCALE AND SCOPE MAKE
THEIR TERMINATION COSTS UNRELIABLE OUTLIERS THAT DO
NOT ACCURATELY REPRESENT ANY OTHER LEe'S COSTS

Virtually all LECs have higher termination costs than AT&T and Verizon 9 How could
they not? AT&T and Verizon are enonnous. vertically integrated companies with huge
economies of scale and scope that d\varfthe remainder of the industry.lO Thus. AT&T
and VeTil-on's costs for terminating traflk cannot reasonably be relied upon as evidence
of tile true industry costs of terminating telecommunications trank, and, therefore, do not
produce ·'just and reasonable" rale levels that CLECs are entitled to charge for their
termination services. No matter hO\\' efficient another carrier becomes. it can never
match the economies of scale of either ofthese entities. Indeed. there is no valid
justitication to compare the operations of AT&T and Verizon to any other LEC
particularly competitive LECs. like PAETEC At best, based on their respective size.
scope. economies of scale and large integrated long distance arms, only AT&T and
Verizon may be compared to each other for purposes of benchmarking their cost-based
rate for terminating telecommunications traffic.

IV. IF BENCHMARK RATES ARE ESTABLISHED FOR TERMINATION,
CLECS SHOULD BE BENCHMARKED TO THE RATE ESTABLISHED
FOR MID-SIZED ILECS

CLECs have more in common with mid-sized /LECs than RBOes. CLECs and mid
sized LECS have lower customer densities. lower switch utilization. fewer s\\'itches and
more transport. and higher per-unit network costs than RBOCs. If the FCC adopts
benchmarked rates. CLECs should be benchmarked to mid-sized ILECs.

CLECfi' lower llensi(r is a major cosl (Iriver in cost sludie.\". Although CLECs generally
operate in more densely populated areas. they serve relatively fevl.' customers that are
geographically dispersed \vithin those areas. I I Because a CLEC serves only a fraction of
the customers in an RBOCs local calling area. if a CLECs customer base is expressed

., QSI Policy Analysis at i.

Ii' Declaration ofl\1ichael Starkey at ~~.

II QSI Policy Analysis at 38.
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on a cllstomer-per-square mile basis, it is significantly lower than an RBOC·S. 12 For
example. a OSI study comparing CLEC line density to two RBOCs found that the
RBOCs' line density was 24 and 35 times more than the CLECs·. 13

CLECs' lower switch utilization is also a primary driver ofcosts. OSI's study shows
that even though a CLEC may aggregate customers over a larger area. an average CLEC
has less lines per switch than the competing RBOc. 14 Accordingly, it costs a CLEC more
than a RBOC to switch any given call.

CLECs also lack the economies ofscale of large RBOCs. For example, AT&T-Texas
sells nearly 13 times more s\:vitched access minutes per year than does McLeodUSA. a
PAETEC subsidiary in Texas." Such significant economies of scale significantly reduce
a RBOe's costs because they have so many more customers than a CLEC, like PAETEC.

A CLEe's average utilization rute over the economic life of/he switch is like{r below
the larger RBOC\", ,16 thul increasing its costs. CLECs typically employ the most
efficient. state-of-the-art switching equipment with SONET rings or other high-capacity
transpo/1. These switches are capable of serving as many as one hundred thousand
customers. RBGCs deploy these switches. or add switch modules, to serve an established
and robust customer base. In contrast. a CLEC must deploy a new switch to enter a
market. even ifit has very few customers. This means that the utilization ofa CLEe's
switch is substantially below full capacity over much of that switch's economic life
whereas from the moment an ILEC installs a digital switch. it will be able to achieve a
higher rate of utilization relative to a new entrant. I ":"

CLEC" tend 10 Ilave higher input costs that tile larger RBOCs. AT&T and Verizon. as
the nation's largest purchasers of telecommunications equipment. have significant
bargaining power and the ability to negotiate discounts by shifting the bulk of their
purchases to the supplier willing to offer the best deal. CLECs, like mid-sized LECs. are
much smaller and purchase fevver facilities and equipment. CLECs therefore do not have
the bargaining power to induce suppliers to offer substantial discounts,lf:

Together. these factors weigh heavily against benchmarking CLECs' termination rates to
the large RBOCs. To the extent the Commission is considering benchmarking, therefore.

- QS] Polic~ Analysis at 46-49.

" Id a148.

14 1d at 50-51.

I:' Id at 40.

In Id at on.
I~ Id

I~ Id at 52-53.
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CLECs should be benchmarked to those ILECs with similar characteristics. namely. mid
sized LECs. J'J

V. IF THE COMMISSION MAKES ILECS WHOLE FROM ANY
REDUCTION IN TERMINATION RATES, IT WOULD BALLOON THE
USF AND HAVE AN ADVERSE IMPACT ON CONSUMERS

Apart from vague estimates, neither A T& T nor Verizon has submitted record evidence
to show the potential impact ofa uniform 50.0007 rate an subscriber line charges
("SL C,'') or the federal USF. Consumers would bear the brunt of increases to both rate
elements. with no guarantee that long distance rates would be lowered to make up for the
reduced cost of terminating calls.

The recoTIJ lack.\" evidence lfuanti.fving how much access charges woultJ have to be
reduced to achieve a uniform rate of50.000 7. A review of the large ILECs' access rates
shows a broad range of rates well above $0.0007. For example. AT&T. Qwest and
Verizon all have composite exchange access rates in many states above $0.02 per MOU,
with the highest AT&T rate above $0.09 per MOU: Qwest above $0.05 per MOU: and
Vcrizon ahove $0.12 per 1\·10U.2U There is no record evidence that shows the total
amount of lost access revenue AT&T or Verizon would seek to recover through SLC
increases and additional USF support. let alone the total amount of lost access revenue all
ILECs would seek to recover through these charges. both of which are ultimately
imposed on end users.

AT&T's and Yerizon's unsupported estimates of increased USF support range up to $1.8
billion." If the additional USF cost were $1.8 billion annually. and their plan was in
place today. the fourth quarter contribution factor would be 14% rather than 11.4%22
Add this 2.6% increase in the llSF contribution factor to the higher SLCs contemplated
by the AT&FYerizon plan and end users would take a significant hit in their monthly
bills at a time when many news reports claim that this country faces the worst economic
crisis since the Great Depression. A significant increase in the size of the fund would be
especially problematic under a numbers based USF system that shifts a significant

19 QSI Policy Analysis at 44w52.

~(, Ie! at 31-33.

~l .)'iff' Lener from Brian Benison. Director, Federal RegulatoJ)'. AT&T to Marlene H. Dortch.
Secretary. fCC. Docket Nos. 01-92. 05-337. 96-45. 99-68 & 07-135. at Attachment. p. 81SepL
12.2008).

:::~ j $1.919820 billion + \ S1.8 billion/4 'I))! $16.921174 billion ~ 14(1/0. Current program demand
1$1.9198201 and contribution base ($16.921174) taken from Proposed Fourth Quarter 2008
Uni\'ersal Service Contribution Factor. DA-08 w 1091 (reI. Sept. 12. 2008), available at
hnp:,ihraunfoss.fcc.goviedocs_publiciattachmatchiUA-08-2091 A I.pdf.



Ms. Marlene II. Dortch. Secretary
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portion of USF recovery onto business customers at a time when businesses are
struggling to maintain current employment levels.

PAETEC does not concede that implicit subsidies remain in access charges, especially
for price cap carriers. Nevertheless, several parties continue to argue that at least some
incumbent LEes must be made whole for any reductions in access revenue that result
from intercarrier compensation refonn. The Commission cannot responsibly select a
tenninating ratc and establish recovery mechanisms without giving interested parties the
opportunity to examine the models on which SLC and USF recovery estimates are based.
Accordingly. the Commission must not put the cart before the horse by implementing a
$.0007 terminating rate before it carefully considers the impact that such rate will have
on all aspects of the telecommunications industry, including SLCs, USF recovery and
carriers. like CLECs and mid-sized LECs. that have vastly different operations and costs
than AT&T and Verizon.

Sincerely yours.

/s/ electronically signed

Tamar E. Finn

Counsel for PAETEC

Enclosure

cc (bye-mail):

Amy Bender
Nicholas Alexander
Scott Bergmann
Scott Deutchman
Greg Orlando
Claude Aiken
Jay Atkinson
Randy Clarke
Nicholas Degani
Victoria Goldberg
Albert Lewis
Marcus Maher
Don Stockdale
Matthe'\.' 'Y\" arner
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Developing a Unified Intercarrier
Compensation Regime

)
)
) CC Docket No. OJ-92
)
)

October 16. 2008

DECLARAnON OF MICHAEL STARKEY

J. Michael Starkey. on oath. state and depose as follows:

1 I.
2
3 I.

4

5

6

7

8

9

10

II

12

13

INTRODUCTION

My name is Michael Starkey. I currently serve as the President ofQSI

Consulting. Inc. (hereafter "'Qsr·). I have been asked by PAETEC to

comment on two issues related to inter-carrier compensation proposals

currently being considered by the Federal Communications Commission

CTCCO). First. I have been asked to provide preliminary results Irom a cost

model QSI constructcd on PAETECs behalf to evaluate costs it incurs in

tcrminating switched voice traffic. Second. I have been asked to describe

Qsrs experience evaluating not only the usage-sensitive traffic termination

costs of many Competitive Local Exchange Carrier ("CLEC") clients

including PAETEC. but also our experience in reviewing traffic termination

costs lor Incumbent LECs C'ILECs"j and other carriers.
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incremental cost relevant to a minute of use. PAETEC's costs are

QSl's analysis indicates that even under the most favorable network

PAETEC's specific business model provides it notable. traffic termination

END PROPRIETARY] per minute when applicable shared and common

************

costs equal to or less than $0.0007 per minute. Indeed. even though

incurs costs of approximately (BEGIN PROPRIETARY ************

END PROPRIETARY! times $0.0007.

PROPRIETARY). roughly (BEGIN PROPRIETARY

conditions, PAETEC cannot originate or terminate switched voice' traffic at

costs are considered.' further. even if you remove all shared. common and

other costs (costs that arc legitimately recoverable under the FCC's TSLRIC

economies beyond those enjoyed by a majority ofCLECs. PAETEC still

and/or TELRIC methodologies)3 and consider only the absolute minimum

The results above are consistent with QSl"s general experience with

approximately (BEGIN PROPRIETARY *************** END

evaluating costs relevant to various types of carriers (i.e.. CLECs. ILEC, cable

2.

2

3

4

5

6

7

8

9

10

II

12

13

14

15

16
,
".

17

I The QSI analysis studies costs specific to all voice services, including both circuit-s\\Iitched voice and Jp.
enabled voice products. The QSI analysis does nol include costs anributable to data services (e.g.., the QSJ
analysis allocates edge router investment based upon port-capacity assigned 10 voice versus data, capturing
only voice-specific investment).
~ Represents preliminary costs averaged across all P:\ETEC markets.
; Total Service Long Run Incremental Cost l"TSLRIC") and Total Element Long Run Incremental Cost
(''TELRIC'') respectively, Both are discussed in detail at Section VII of the FCC's Local Competi,;on
Order. FCC 96-325. See JlJlp{ellJel1!m;o!1 (!(the Local Comperilio/1 Prm'isions ollhe Te1ecolJJJ/1unicarions ..lei of
/996. CC Docket )\0. 96-98. Fir~t Report and Order. II FCC Red 15499. 15509. ~11630-i40 (1996) (Local
Compelirion Order). alfd in part and yucalcd in part sub noIn.. COII/pelilire Teleco/1/lIIunicafiollS Ass'n \', FCC. 117
F.3d lO(l8 18th Cir. 199'7) ICo/llpTel r. {-Cn and Iml'(f Uils. Bd \". FCC. 120 F.3d 753 (8th Cir. 1997) UOH"(f Dil.5, Bd
\'. FCC). aird in pari and n::mallll:d. .-/fif.' r I". 10l1'(f l 'fils, Bd. 119 S. Ct. 721 ( 1999): Order on Recoosidef<lIion. II
FCC Red 13042 ( 1(96). Second ()rdcr Iln Rt::eoosidcration. II FCC Red 19738 ( 1996). Third Order on Reconsideration
and Further :\fotice of Proposed Rulcmaking.. 12 FCC Red 12460 (1997). furl her recoos. pending.

Page 1
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operators, mobile providers, etc.). That experience, gained over the past 10-

20 years, indicates that even the largest, most efficient CLECs trail

substantially behind AT&T and Verizon with respect to economies of scale

required to produce per-minute-of~use costs anywhere near the $0.0007 figure

proposed by certain parties in this proceeding. Indeed, it is important to

highlight the fact that AT&T"s and Verizon's per-unit costs of production for

traffic termination scrviccs stand as outliers to other carriers in the industry.

The sheer volume and scale of their businesses, garnered in large part from

their unique/shared origins as govcrnment protected monopolists, provide

them economies of scale no other carrier has yet been able to match. The

chart bclow comparcs traffic tcrmination costs of diffcrent c1asscs of carriers

that QSI has observed in the near-20 years its consultants have spent studying

telecommunications costs:

14

~

"Co

"1ii
oo
<:
o
n
:>

"tle
II.

$0

Minutes of Use

Rural Large Competitors
Carriers (large CLEes,

Mobile Operators. Cable.
Medlum,Slzed fLEes)

Smaller Competitors
(Small CLEes
Smaller fLEes)

Page .3
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In addition to QSl's general experience in developing cost studies for both

CLECs and ILECs. as well as participating nationwide in state-specific cost

proceedings over the past two decades. QSI has also recently completed a

whitcpaper related to traffic termination services. As part of that general

analysis QSI explores two major cost drivers that likely form the basis for the

distribution of costs characterized above: (I) customer density and (2) switch

utilization. The results of that analysis are attached hereto as Exhibit 2 and

further support the comparison of costs identilied above.

BACKGROUND

I received a Bachelor of Science degree in Economics from Missouri State

University in 1991. I have been a consultant specializing in

telecommunications since I co-founded Competitive Strategies Group, Inc. in

1996. I later co-founded QSI Consulting, Inc. ("'QSn in 1999 and have been

employed as its President ever since. Prior to 1996, I was employed by the

Maryland Public Service Commission as the Director of its

Telecommunications Division. My responsibilities included managing the

Commission's Telecommunications Staff of engineers. economists. tariff

analysts and other specialists tasked as the Commission's primary advisors on

all issues related to telecommun ications, I joined the Maryland Commission

stalfin 1994 from the Illinois Commerce Commission where I served as the

Office of Policy and Planning's Senior Telecommunications Analyst. I began
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my professional career with the Missouri Public Service Commission as a

Senior Economist within the Commission' s Tc1ecommunications Department,

Utility Operations Division. Since 1996 I have assisted more than one

hundred individual telecommunications clients including local exchange

carriers ("LECs"). interexchange carriers ("IXCs"), ISPs, equipment

manufactures. state commissions and public advocates. Attached as Exhibit I

hereto is my curriculum vitae which provides more detailed information

regarding my background.

OSI is a consulting firm specializing in the areas of economic analysis and

regulated industries. OSI assists clients in numerous areas within the

telecommunications industry ranging Irom Interconnection Agreement

("ICA") negotiations. technical support. complex econometric analysis and

public policy. A large portion ofOSl's core practice focuses on cost analysis

within the communications industry. For example, OSI regularly builds cost

studies for its clients and likewise critiques. where necessary. cost studies

filed by other carriers. e.g .. OSI is often hired by state public utility

commissions to evaluate cost studies filed by various carriers.' Over the past

17 years I have personally been involved in more than 100 projects where I

was tasked with reviewing costs incurred by various telecommunications

companies as they provision telecommunications services. My prior analysis

includes reviewing costs incurred by every major incumbent LEC ("I LEe') in

~ As an example. I am currently assigned as the Project l\lanager for QSI"s involvement in the Public
Service Commission of the District ofColumbia's Docket '\io. 1040-T-62 wherein QSI has been tasked
with revicv.:ing cost studies filed by Verizon D.C. in support of vario LIS [911 rates. QS] has provided this
lype of, or similar, cost analysis assistance to approximately 10 different state utility commissions in the
recent past.

Page .5



REDACTED VERSION

the nation. competitive LECs ("CLECs··). wireless carriers, cable

2

3

telcvision/telephone companies and others.'.

4 III. PAETEC COST STUDY

5
6 6. In March 2008 QSI was engaged by PAETEC to build an economic model

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

capable of estimating costs it incurs in supporting switched voice services.

After nearly 5 months of direct interaction with PAETECs engineers,

accountants and financial experts, QSI delivered to PAETEC its Network

Usage Cost Assessment ("NUCA"') tool. NUCA is a costing tool developed

by QSI for purposes of identifying traftic termination costs incurred by its

telecommunications clients. NUCA adheres to thc TSLRIC methodology

discussed by the FCC in its Local Compelilion Order6 NUCA is not a

"proxy" cost modcl which aggrcgates broad. industry-wide metrics for

purposes of identifying costs. Instead. NUCA is a series of spreadsheet tools

used by QSl"s experts to gather substantial company-specific data for

purposes of developing highly individualized company-specific costs. QSl's

experts work with company engineers. accountants and other company subject

matter experts ("'SME'") over a number of months to gather substantial data

related to:

(a) thc nctwork architecture employed by the company.

5 I have personally been involved (and QSI Consulting. Inc. has been involved as a group) in revie\ving
cost analysis submitted by every major incumbent local exchange carrier in the nation including AT&T and
its subsidiaries, Qwest. Verizon. Embarq. Century tel. etc. I have also been privy to substantial cost
information compiled by QSl"s clients in the form of formal cost studies and informal cost analysis.
t· See Section V(I.

Pa,g~ 6
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(b) specifIcs related to its tramc-tJow and the manner by which

transport and switching capacity are employed to meet customer

demands as well as.

(c) the individual resources required to build. maintain, manage

and grow its network.

The general results of the NUCA model when populated with PAETEC

specific data are described above. While costs do vary by market based upon

numerous variables (including demand characteristics, network concentration

and other factors), the results above provide a good indication ofPAETECs

per-MOU costs. on average. across its region specific to any type of switched

voice service (local. intra-state. inter-state. switched access. etc.). Alier

having reviewed PAETECs costs in detail. I can state with certainty that a

rate equal to $0.0007 would fall far short of properly compensating PAETEC

for the capital it has deployed and the expenses it incurs in transporting and

switching voice-related services.

It is worth noting that NUCA captures costs associated with the "soft-switch"

platform already substantially deployed by PAETEC. While it also captures

circuit-switched investments where those facilities represent the most efficient

delivery vehicle. the NUCA results identifIed above are heavily weighted

toward PAETECs IP-enabled platform. I mention that only because I believe

many regulatory decision makers hold the opinion that as carriers invest more

heavily in IP-enablcd switching platforms. the costs of carrying voice traffIc

asymptotically approach $0. Our extensive analysis on the part ofPAETEC

Page 7
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and numerous other carriers belies that opinion. Indeed, after all costs

necessary to support voice tramc on an IP-enablcd network are taken into

consideration (i.e., session border controllers, signaling and feature servers,

monitoring probcs. etc.), costs per MOU certainly begin to fall, but not by the

orders of magnitude that many are inaccurately predicting. This is especially

true since ILECs continue to insist on exchanging tramc on a TOM basis

rather than an IP to IP basis. which continues to cause PAETEC to incur

higher costs than it would otherwise. With that in mind. even as PAETEC

continues to expand its IP-enabled switching platform, it will not achievc per

MOU costs equal to. or less than. $0.0007 any time in the foreseeable future.

It is also worth noting that PAETEC has cvolved as a carrier with a somewhat

unique business model that provides it with substantial economies of scale and

scope related to tramc termination services. For example, PAETEC does not

currently, and has not in the past. served single line or even small, multi-line

customers. Instead. PAETEC has developed its network to support only OS I

and above customers. prcferably customers using OS3 or above connections.7

Likewise. PAETEC has never collocated in ILEC Central Omces or invested

capital in aggregation equipment that is necessary to capture tramc from OSO-

based customers'" Finally. in part because of this unique business strategy,

PAETEC employs some of the most highly utilized switches ever studied

(both circuit-switched and IP-enabled platforms) by QS\. Yel. even when the

7 Digital Signal Levell ("DS1") and Digital Signal Level 3 (""DS3) in this circumstance identif)' transport
capacity equal to 1.544 tvlbps and 44.736 rVlbps respectivel).
S Digital Signal Level 0 \"050'") is used as a general placeholder for "single-line" services typically
provided w residential or small business customers (it is more specifically a 64 kbs signal generally
accommodated on a larger bandwidth circuit).
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effects of those important engineering differences are considered, as you can

see from the results of our analysis above, even PAETEC does not approach

either AT&T or Verizon with respect to achieving low costs per minute of

use.9

6 III. QSI WHITEPAPER

7

8 10,

9

10

I J

12

13

14

15

16

17

18

19

20

21

Included with this Declaration as Exhibit 2 arc exccrpts from a recent OSI

whitepaper entitled Exchange Access Rates/or Competitive Local Exchange

Carriers, A Basisfor Economically Rational Pricing Policies. The excerpts

describe analysis undertaken by OSI to compare the relative cost structure of a

typicallLEC network versus those incurred on CLEC networks. For example,

one of the key cost-drivers in almost any telecommunications cost study is

"customer density." i.c., thc number ofcustomers within a defined geographic

space that can be served while minimizing network investment. The OSI

whitepaper analyzes customer-density cnjoycd by two of its CLEC clients

when compared to similar densities enjoyed by ILECs serving the same

geographic territory (specifically AT&T and Owest). The results indicate that

even when serving roughly the same geographic territory. ILEC densities

(measured in customers per square mile) exceed CLEC densities by 24-35

timcs. In other words. where a CLEC must build its network to serve 10

9 This fact can be established by comparing the result of the PAETEC rates identified in Section I of this
Declaration with cost-based rates approved for AT&T and \'erizon ior reciprocal compensation by various
state utility commissions as identified in a similar Declaration I filed on behalf ofNuVox Communicmions
on October 2. 2008.

Page 9
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customers within a square mile, AT&T and Verizon would likely serve 240-

350 customers within that same area (and enjoy the economics rclated

thereto), Likewise, the QS) whitepaper highlights the differences in CLEC

versus ILEC network architecture and describes the costs differences that

result (including the likelihood of lower switch-utilization and higher

transport costs). In total. the QSl whitepaper demonstrates that large,

vertically integrated lLECs like AT&T and Verizon are uniquely situated in

the market when it comes to their overall costs of production, especially with

respect to traffic termination services. And. as a result. they serve as poor

benchmarks in attempting to understand the costs of nearly any other carrier.

EXPERT'S STATEMENT

I declare that I created this declaration with the assistance of persons under

my direct supervision and thaI. to the best of my knowledge. the facts

represented herein are true and accurate.

18
19
20
21
22 Michael Starkey

Page 10



EXHIBIT I

Declaration of l\'lichael Starkey
CC Docket No. 01·92
we Docket No. 04-36

Michael Starkey

President
Founding Partner
QSI Consulting, Inc.

243 Dardenne Fanns Drive
Cottleville. MO 63304
(636) 272-4127 voice
(636) 448-4135 mobile
(866) 389-9817 facsimile
mSlarkcY@'qsiconsulting.com

Biography

Mr. Starkey currently serves as the President and Founding Partner ofQSI Consulting. Inc. QS)
is a consulting firm concentrating primarily on regulated markets including the
telecommunications indust!),. Qsr assists its clients in the areas of regulatory policy'. business
strategy. financial and econometric analysis and inter-carrier issues involving rates and charges
assessed by incumbent carriers. Prior to founding QS) Mr. Starkey served as the Senior Vice
President of Telecommunications Services at Competitive Strategies Group. Ltd. in Chicago.
Illinois.

Mr. Starkey's consulting career began in )996 shortly before the passage of the
Telecommunications Act of 1996. Since that time. Mr. Starkey has advised some of the world's
largest companies (e.g.. AT&T, MCI. Time Warner. Covad Communications. Corneas!. Siemens
Corporation. etc.) on a broad spectrum of issues including the most effective manner by \vhich to
interconnect competing networks. Mr. Starkey's experience spans the landscape of competitive
telephony including interconnection agreement negotiations. mediation. arbitration. and strategies
aimed at maximizing new technology. Mr. Starkey's experience is often called upon as an expert
witness. Mr. Starkey has since 1991 provided testimony in greater than 150 proceedings before
approximately 40 state commissions. the FCC and courts of var:"ing jurisdiction.

Mr. Starkey's expertise with competitive communications issues is rooted not only in his
consulting experience. but also in his previous employment. Mr. Starkey has worked for the
Missouri, Illinois and Maryland public utility commissions. including his mOSl recent position as
Director of the Maryland Commission's Telecommunications Division (and as the Senior Policy
Analyst for the Illinois Commission's Office ofPatic)' and Planning and Senior Economist with
the Missouri Public Service Commission).

Educational Background

Bachelor of Science. Economics, International Marketing
Missouri State University. Cum Laude Honor Graduate

Graduate Course..vork. Finance
Lincoln University'

Numerous telecommunications industry training courses

:\/T!692~23.1

7;~QSI'~ i a I
'i" consulting. inc.
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Derlaration of Michael Starke~'
CC Docket No. 01·92
\\'C Docket No. 04~36

Professional Experience

Competitive Strategies Group
1996- 1999
Senior Vice President
Managing Director ofTelecommunications
Services

Illinois Commerce Commission
1993-1994
Senior Policy Analyst
Office of Policy and Planning

Professional Activities

Maryland Public Service Commission
1994-1995
Director
Telecommunications Division

Missouri Public Sen.'ice Commission
1991-1993
Senior Economist
Utility Operalions Division
Telecommunications

Missouri Universal Scrvice Fund
Serve as the Co-Administrator chosen by the f\!lissouri Public Service Commission to administer
its intra-state Universal Service Fund (--USF"'). Interact with Missouri's telecommunications
carriers and the Missouri Universal Service Board (i.e.. the Commission and Public Counsel) to
collect payments. fund requested disbursements and establish the overarching collection
percentage applied to all MissourL intra-state telecommunications revenues.

Facilitator. C3 Coalilion (Competitive Carrier Coalition - Amcritech Region). facilitate industry
organization representing 10-15 competitive carriers seek.ing to share information and "best
practices" with respect to obtaining effective interconnection. UNEs and resold services from
SBClAmeritech.

Former member of the Missouri Public Service Commission's Task Force on FCC Docket Nos.
91-141 and 91-213 regarding expanded interconnection. collocation. and access transport
restructure

Former member of the AT&T / Missouri Commission Staff. Total Quality Jlanagemenl Forum
responsible for improving and streamlining the regulatory process for competitive carriers

Former member of the Missouri. Oklahoma. Kansas. Texas. and Arkansas tive state Southwestern
Bell Open Network Architecture (DNA) Oversight Conference

Fonner delegate to the Illinois, Michigan. Indiana. Ohio. and \Visconsin Ameritech Regional
Regulatory Conference (ARRC) charged with the responsibility of analyzing Ameriteclfs
"Customers First" local exchange competitive frame\vork for formulation of recommendations to
the FCC and the U.S. Department of Justice

Former Co-Chairman orthe Maryland Local Number Portability Industry Consortium responsible
for developing and implementing a permanent database number pOJ1ability solution

Former member of the Illinois Local Number Portability Industry Consortium responsible for
developing and implementing a permanent database number portability solution

Exhibit I, Page 2
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Declaration oL\lichael Starke}'
CC Dockcl No. 01-92

\VC Dockcl No. 04-36

Expert Testimony - Profile
The information below is .Hr. Starke}' 's be.H effon ro idenrifr all proceedingJ wherein he has eifher prm:ided pre-filed
written testimony, an expert report or prm'ided live tesfimony.

Before the Public Utilities Commission ufthe State of Colorado
Docket No. 06F-124T
AIc1eodL'S:4 Telecommunications Senices. Inc. r Qwest Corporafion
On behalf of McLeodUSA Telecommunications Services. Inc.

Before the Public Utilities Commission of the State of California
Case No. 06-03-023
Pacific Bell Telephone Company d'h/a AT& T California r. Che.vond tommul1icmiol1s. LLC (l . 6./-16 C)
and Corad Communications Company (C 5 752 C)
On behalf ofCbeyond Communications LLC, Covad Communications Company', l\-lpO\\'er
Communications, XO Communications Services, Inc. and Telepacific Communications

Before the Arizona Corporation Commission
Docket No. T-03267A-06-0105
Docket No. T-01051 B-06-0105
in/he .\falter ojAJcLeodLSA Telecomnumh'otions Sen"iceso Inc \., Q1rest COfjJoJ"(lfio!1
On behalfofl'vlcLeodUSA Telecommunications Services, Inc,

Before the '\'ashington Utilities and Transportation Commission
Docket No. UT-063013
AfcLeodL',S°A Telecommunicarions Servkes. 1nc., r, Ql1'est Corporation
On behalf ofl\kLeodUSA Telecommunications Services. Inc.

Before the Public Service Commission of Lltah
Docket No. 06-2249-01
In the o\Jaller (?fthe Complaint (?f:lJcLeodLSA Tekcommlmications ."lerri('t's. Inc. against ()l1'est
Corporation/or F.nfiJrcemem qlCommission-Approred Interconnec/ion Agreement
On behalf of McLeodUSA Telecommunications Services. Inco

Before the Iowa Utilities Board, Department of Commerce
Docket No. FCU-06-20
.lIcLeodUSA Telecommunicmions .')'errices. Inc. r. (Ilresl Communh'a/ions
On behalfofMcLeodUSA Telecommunications Services. Inc.

Before the Illinois Commerce Commission
Docket No. 05-0575
Illinois Bell Telephone Company Compliance 1I"ilh Requirements of / 3. 505_ / vfthe PuNk t °tililies -IeT
(Payphone Rates)
On behalf of The Illinois Public Telecommunications Association

Before the Public Utilities Commission of the State orCalirornia
Application 05-07-024
Applica/ion QIPacffic Bell Telephone Company. db a ,\'BC Cali/ornia/or Generic Proceeding to
Implemenr Changes in rederal Cnbundling Rules i.'nder Secfions 25/ and 252 qlThl! TelecommunicaTions
ACI of1996
On behalf of f\K'Jrdetro Access Transmission Services. LLC Covad Communications Company and
Arrival Communications. Inc.

Exhibit I, Page 3
Ai726lJ24n.l
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Declaration of J\.Jichael Starke)-'
CC Docket No. 01-92
we Docket No. 04·36

Before the Public Service Commission of \Visconsin
Docket No. 6720-T1-108
InvesTigation q(the Access Line Rates ofWisconsin Bell, Inc. d'ha SEC Wisconsin. rhal.,Jpply to Private
Payphone Providers
On behalfof The Wisconsin Pay Telephone Association

Before the Public Utilities Commission of the State ofCalifomia
Docket No. A.05-05-027
Application by Pacffic Bell Telephone Company d boa SBC California (l fOOl C) for Arbitrarion qfan
Inferconnec/;on Agreement with AfClmefro Access Transmission 5;erviccs IJC (C 5253 C) Pursuant fa
Section 252(hj of/he Telecommunications Act of /996.
On behalf of MCTMetro Access Transmission Services, LLC

Before the Michigan Public Service Commission
Case No. V-14447
In the matter, on Ihe Commission '05 own mOlion to commence a collaboralive proceeding to monitor and
facilitale implemenlation a/Accessible LeHers issued by SBe Michigan and I"eri=on
On behalf ofCovad Communications Company.

Before the Public LJtilities Commission of Ohio
Case No. 05-887-TP-V:-IC
In Ihe matter a/lhe Establishment (?lTerms and Conditions (~lan Imerconnection.-lgreement Amendmem
Pursuant To The Federal Communicathms Commission's Triennial Rel'iell" Order amJ lIs Order on
Remand.
On behalf of rvlCIMetro Access Transmission Services. LLC

Before the Public Service Commission of"'isconsin
Docket No. 05-I\IA-138
Pelition ql.\lCJmetro Access Transmission S·erl'ices. LLC and .HCllI"orldlom Communications. Inc/hI"
ArhUralion q( Interconnection Terms and Conditions and Related Arrangemenfs ll"ith fl'i5C0115il1 Bell. Inc..
d ha .,)'8C Wisconsin Pursuant to Seclion 252rb) qllhe Telecommunications ACI (!l/996
On behalf of MCIMetro Access Transmission Services. LLC and tvlCI Worldcom Communications. Inc.

Indiana lltilit:y RegUlator)' Commission
Cause No. 42893-INT 01
Indiana Hell Telephone Company Incorporated db a .)'/3C Indiana Pelition/or Arhitration (!l
Inlel"connection Rates Terms and landilions and Re/ated Arrangeme11ls 11-ith .\Ielmefro .4(·cess
Transmission Senias U.c. Intermedia Communications LLC. and J/Cllf"orldcom Communications. Inc
I'ursuantto Seclion252(b) qfthe Telecommunications .·kt of1996
On behalf ofr'v1ClMetro Access Transmission Services. LLC. lntermedia Communications. LLC and i'\.'1CI
Worldcom Communications, Inc.

Before the JIIinois Commerce Commission
Doeket No. 05-0442
PetitionfoJ' Arbitration Pursuant 10 Section ]j2(b) a/the Telecommunications .'lCI q( 199611"ith Illinois Bell
Telephone Company 10 Amend Existing Interconnection .·1greements to Incorpora/c the Triennial Rerie11"
Order and the Triennial Reriell" Remand Order
On behalf of Access One. Inc.; Broadview Networks. Inc.: BullsEye Telecom. Inc.: Cbeyond
Communications. LLC: USXchange of Illinois. LLC. d/b/a ChoiceOne Communicatiolls: CII\"1CO
Communications. Inc.; First Communications. LLC: Forte Communications. Inc.: Globalcom. Inc.: ICG
Telecom Group, Inc.: King City Telephone. LLC. d/b/a Southern Illinois Communications: Ki'vlC Telecom
V. Inc.: .\1cLeodUSA Telecommunications Services. Inc.: rv1power Communications Corporation. d/b/a
Mpowcr Communications of Illinois: Neutral Tandem -Illinois. LLC: New Edge Nctvl"ork.lnc.: nii

Exhibit I, Page 4
·\;726'-)2423 1



EXHIBIT I

Declarallon of I\Jichaei Starke)·
CC Oocket No. OJ ~92
we Docket No. 04-36

Communications, Ltd.~ Novacon Holdings,LLC; Nuvox Communications of Illinois, Inc.: OnFiber Carrier
Services, Inc.; Talk America, Inc.; TCG Chicago; TCG TIlinois; IDS Metrocom, LLC; and Trinsic
Communications. Inc.

Before The Hawaii Public Utilities Commission
Docket No. 04-0140
.4.pplicalion ofParadise :HergerSub, inc., GTE Corporation. r'eri::on Hawaii Inc. BellAr/antic
Commllnications, Inc., and Veri::.on Select Services Inc. For Approval ufa :Herger Transaclion and Related
,Hallers
On behalf ofthe Hawaii Public Utilities Commission

Before the Illinois Commerce Commission
Docket No. 04-0469
Peli/ionfor Arbitralion a/Interconnection Rates, Terms and Condilions and Relalr?d .1rrangemr?n/S lrith
Ilinois Bell Telephone Company PlirslIanllo Section 252(h) q{lhe Telecommunications .-lel qf 1996
On behalfofMClmetro Access Transmission Services. LLC. MCI Worldcom Communications, Jnc. and
Intermedia Communications LLC

Before the Public lltility Commission of Texas
Docket No. 28821
ArhitrafiOl1 f!l.Yon-Costing Issuesfor Successor Interconnection .1grei!menrs 10 fhe Texas I":" I _·1greelllent
On behalfofl'v1Clmetro Access Transmission Services. LLC

Before the Public Service Commission of \\'isconsin
Docket No. 6720-TI-187
Petition afSHC Wisconsin to Determine Rates and Costsff.)r Cnhundled Xeflrork Elements
On behalfof AT&T Communications of Wisconsin. LP. TCG rVlilwaukee and I'vlCL Inc.

Before the lllinois Commerce Commission
Docket No. 02-0864
Filing to increase L'nbundled Loop and .Yonrecurring Rales (Tar~[f5filed Decr!mher 2-1. 1002j
On behalf of The CLLe Coalilion (AT&T, Worldcom. Inc.. I\.-kLeodUSA. Covad. TDS Metrocom.
Allegiance. RCN Telecom, Globalcom. Z-TeI, XO Illinois. Forte Communications. CI1\1CO
Communications)

Before the Connecticut Department of Public LJtilit.y Control
Docket No. 03-09-01 PH02
Dl'l'C Implementalion qj'rhe f;-ederal Communications Commission's Triennial Rer;Clr Order HOI
Cur fiarch
On behalfof MCI

Before the PubliC' lltilities Commission of the State of California
Rulemaking 95-04-043, Investigation 95-04-044
Order Insliluting Rufemaking on the Commission's O\1'n .\lotion ;nlo Compelitionfor Loc{lll~Ychangi!

Scrrice.
On bebalf of MClmetro. \KI Worldcom

Before the Public lltilit)" Commission of Texas
Docket No. 28607
Impairment Analysis (?f focal Circuil SlrilChingfor the .\lass .Harket
On behalf of Mcrmetro. Mel Worldcom. Brooks Fiber Communications of Texas

Before the State Corporation Commission of the State of Kansas
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EXIIIBIT )

Declaration of 'Iichael Starke}'
CC Docket No. 01-92
we Docket No. 04-36

Docke) No. 03-Gll\lT-I063-GlT
In the .\.fauer a/a Genera/Investigation to Implement the Stule .lfandilTes q(the Federal CommunicaJions
Commission's Triennial Review Order
On behalfof MClmetro, MCI Worldcom

Before the Public Utilities Commission of Ohio
Case No. 04-34-TP-COI
In the Matler C!/the Implementation of/he Federal Communications Commission's Triennial Re\'iell'
Regarding Local Circuit Swilching in SBC Ohio 's A4ass Markel
On behalf of MClmetro. MCI Warldeom

Before the Michigan Public Service Commission
Case No. U-1389)
In the mailer. on the Commission's own motion. 10 investigale and /0 implemenf. a hatch cuI migra/ion
pmcess
On behalf of MClmetro, MCI Worldcom

Before the Michigan Public Service Commission
Case No. U-13796
In the mat/er. on the Commission's own motion. 10 facilitate the implememalion (~lthe Federal
('omn11lniCafion Commission's 7/'iennial Reriew determinations in .llichigon
On behalfofMClmetro. MCI Worldeom

Before the l\'lissouri Public Sen'ice Commission
Case No. TO-2004-0207
In the .lIalfer ofa Commission Inquil)-' into the Possihility (~f Impairment /I irhouf {,'nhundled Local Circuit
SIt'itching when Serving Ihe .llass Alarkel
On behalf of Sage Telecom. Inc.

Before the State of New York Public Service Commission
Case No. 02-C-1425
Proceeding on ,Hotion ofthe Commission to F...:r:amine the Process. and Related COSIS q/Per!(Jrming Loop
.\ligrmiol1s on a .llore Streamlined (e.g. Bulk) Basis
On behalf of MClmetro, MCI Worleom

Before the Indiana L'tility Regulator)' Commission
Cause No. 42393
1nthe .\fatler o/the Commission Inl'esfiga,;on and Generic Proceedinf: (~fRates and C'nbundled Sel\l"ork
Elements and ('ollocalionfor Indiana Bell Telephone Company. incorporated db a .)Be Indiana Pursuant
10 the Telecommunications Act of1996 and Related Indiana .')'tatutes
On behalf of The CLEC Coalition (AT&T, TCG Indianapolis, Worldcom. Inc.. McLeodUSA. Cavad. Z
Tell.

Before the ~Iichigan Public Service Commission
Case No. l!-13531
In the matler. on the Commission's 0ll"11 mOlion. to reviell' the COSIS q/lelecommul1icalions serriees
prol'ided by SBC .\fichigan
On behalf of AT&T. Worldcom. Inc., MeLeodUSA and TDS Metrocom.

Before the Illinois Commerce Commission
Docket No. 03-0323
Perilion 10 Determine Adjustmems fO l'SE loop Rales PursuanllO Sectiol113-.f.OH ofthe Illinois Public
["Iililies ACI
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EXIIlBIT I

I)eclaration of Michael Starke)'
CC Docket No. 01-92
\VC Docket No. 04-36

On behalf of The CLEC Coa/ilion (AT&T, Worldcom, Inc., McLeod USA, Covad, TDS Melrocom,
Allegiance, RCN Telecom, Globalcom, Z-Tel, XO Illinois, Forte Communications, CI!"v1CO
Communications)

Before the Public LTtilit}, Commission or Ohio
Case No. 96-1310-TP-COI
In the J4atler a/the Commission's Investigation into the Implementafion o.fSeclion 276 q(the
Telecommunications Act of1996 Regarding Pay Telephone Services
On behalfoflhe Payphone Associalion of Ohio

Before the Wisconsin Public Service Commission
Docket No. 6720-T1-177
Investigation Into Ameritech l1"i5consin·s Loop Conditioning Services and Practices
On behalf of\VorldCom, Inc., AT&T Communications of\Visconsin, L.P. and TeG rvlilwaukee.
~,1cLeodUSA Telecommunications Services, Inc.. TDS Metrocom. LLC

Before the Michigan Public Service Commission
Case No. ll-11756 - REMAND
Complainl /'ursuanllo 5;eclions 203 and 318 (?flhe AIichigan TelecommUllk'atiolls ACI1V Compel
Respondents 10 Compl.v lrilh ,)'ection 276 C!flhe Federal Telecommunications .,1ct
On behalf of the Michigan Pay Telephone Association

Before the New York Public Service Commission
Case No. OO-C-OI27
Proceeding on the Alolion oflhe Commission to Examine Issues Concerning Prodsion qjDigilal
Subscriber !.ine ,')'erl'ices
On behalfofMCI \Vorldcom Network Services. Inc.

Before the Indiana Utilit)' Regulatol")' Commission
Cause No. 42236
Complainl qfTime Warner Telecom Against Amerilech Indiana Regarding /IS C·nlali/ul.Harkel Practice C!l
Issuing £quipmeni r'ouchers in nOIOlion (?( the Indiana Code and Opporluni(r Indiana /I and Petilion.!i)r
Lmergenc}' Suspension ofany and all Amerilech Indiana F.quipmeni r'oucher .\Jarkeling Practices Pending
Commission Invesligalion
On behalf of Time Warner Telecom oflndiana. LP

Before the Penns}'lvania Public Utility Commission
Docket No. P-00930715F0002
I?e.- r 'eri=on Pennsylvania /nc.. Pelilion and Planfor A/lernalire Form (?( I?egulation L"nder Chapler 30.
200() Biennial L'pdale to YefH'ork .lfodernbllion Plan
On behalfofl\:lCI \Vorldcom Network Services_ Inc.

Before the Illinois Commerce Commission
Docket No. 01-0609
Inrestigation qllhe proprielJ; ofthe rates, lams, and condilions related to the prm'ision qllhe Basic
COPTS PorI and Ihe COPTS-Coin Line Port
On behalfofPayphone Services, ]nc., DataNet Systems, LLC Illinois Public Telecommunications
Association

Before the Indiana lJtilit.y Regulator)' Commission
Cause No. 40611-S1 (Phase II)
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EXHIBIT I

Declaration of Michael Starkel
CC Docket No. 01-92
we Docket :'\lo. 04~36

In the .Hafler ql The Commission investigation and Generic Proceeding on Amerilcch indiana's Ralesftw
Interconnection S'ervice. C"nbundled Elements, and Transport and Termination under 'he
Telecornmunications Act of /996 and Related indiana Stalules
On behalf of AT&T, Worldcom, Inc., and McLeodUSA Telecommunications Services, Jne.

Before the State of North Carolina Utility Commission
Docket No. P-7, Sub 980, pol 0, Sub 622
E1?(orcement qflnterconneclion Agreement Between KAIC Telecom ill, Inc. and KHC Telecom /", Inc
agoinsf Carolina Telephone and Telegraph Company and Central Telephone Company
On behalfofKMC Telecom, Inc.

Before the Illinois Commerce Commission
Docket Nos. 98-0252, 98-0335, 98-0764 (Reopening)
SBCAmeritech Jferger, Reopening to Discuss Settlement Agreement Regarding .\/erger Savings
On behalf of AT&T, \Vorldcom, lnc., and McLeodUSA Telecommunications Services, Inc.

Before the Public Vtilit)' Commission of Ohio
Docket No. 01-1319-TP-ARB
In the .\lal1er of.\lClmetro /1ccess Transmission Services, LLe Petition/or Arhitration PlIrSllal11 to Secrion
252(hj qlthe Telecommunications Act of /996 to L'stahlish an Interconneclion .Igreemcnl 'rilh _-1meritl!ch
Ohio
On behalf of MCIWoridcom. Inc.

Before the Illinois Commerce Commission
Docket No. 00-0393 (Rebearing)
Illinois Bell Telephone Company. db/a Ameritech Illinois Proposed Implememation (?lIligh rrl?quc11(Y
Portion qllhe !.oop (IIFPIJ-Line Sharing Serrice
On behalf of AT&1 Communications of Illinois, Inc. and Worldcom. Jnc.

Before the \\/isconsin Public Service Commission
Case l'Oo. 6720-T1-167
Complaint Against Ameritech Wisconsin Filed h.v H'isconsin Builders Associalion. Inc.
On behalf of Wisconsin Builders Association. Inc.

Before the Public Service Commission of South Carolina
Docket No. 2001-65-C
In the .Haller q/Generic Proceeding 10 Establish Prices For BellSouth 's Interconnection ,\errices.
['nbundled Se/lrork F.lements and Other Related Elements and Sen'ices
On behalfofNuVox Communications, Broadslate Networks. K~·1C Telecom,l'\ew South Communications.
JTC"'Dcltacom Communications

Before the Louisiana Public Service Commission
Docket No. 2782 J
In rhe .\laffel' qrGeneric Proceeding 10 Lsrahlish Interim and Permanent Prices.f()r Docket.\'o "2 -82 I
xDS1. roops and or Relmed Dements and Serrices
On behalfofCovad Communications

Before the Public Vtilit)' Commission of Ohio
Case No. 00-942-TP-COI
Inlhe .\falter f!lthe Furlher Inrestigation info Ameritech Ohio's El11ry into In-Region Inter/ala .)"erric('
{Onder ,''';(;,clion2~ I (~rlhe Telecommunications Act ofl996
On behalfof AT&T. \VorldCom and XO Communications
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EXIIIBIT I

Declaration of \lichael Starkey
CC Docket No. 01-92
we Docket No. 04-36

Before the \\iashington Utilities and Transportation Commission
Docket No. UT 003013. Part B
In the AIaller q{the Continued Costing and Pricing 0/Unbundled Setl1'ork ElemenlS. Transport and
Termination
On behalf of Focal Communications, XO Washington, Inc.

Before the Illinois Commerce Commission
Docket No. 98-0195
Investigation into cerlain payphone Issues as directed in Docket :\'0. 97-0225
On behalf of the JIlinois Pay Telephone Association

Before the Alabama Public Service Commission
Docket No. 27821
Generic Proceeding 10 ESlablish Interim and Permanent Prices for xDSL Loops and or Refaled Llemel11S
and Services
On behalf of The Data Coalition (Covad Communications and Broadslate Networks of Alabama_ Inc_)

Before the \Visconsin Public Service Commission
Docket No. 6720-TJ-160
Docket No. 6720-TJ-161
Inl'eSligalion 11110 .-1merilech Wisconsin's Unbundled ,Verwork Eleme11lS
On behalfofAT&T. \Vorldcom, McLeodllSA, TDS Metrocom, KMC Telecom, Time V'/arner Telecom.
Rhythms Links.

Before the Tennessee Regulatory Authorit),
Docket No. 00-00544
Generic Docket to Establish C",\E Prices/or Une Sharing per FCC 99-355. and Riser Cable and
Terminating Wire as Ordered in Authority Docket ;:1/0. 98-00/23
On behalf of Covad Communications, Inc., Mpower Communications and BroadSlate Networks of
Tennessee. Inc.

Before the Public Utilities Commission of the State of Hawaii
Docket No. 7702. Phase III
Inslill/ling u Proceeding on Communications. Including anlnl'esligation q/lhe Communications
Infrasln/ClUr!! oflhe Slate qfllmraii
On behalfofGST Telecom Hawaii, lnc.

Before the North Carolina Utilities Commission
Docket PIOO Sub 133d. Phase II
Gl?neral Proceeding 10 Determine Pl?rlTWnent Pricingfor C"nbundled XI?f\l'vrk elements
On behalf of a consortium of 13 new entrant carriers

Before the Federal Communications Commission
CCBiCPD No. 00- J

In the .\/affer (?fll"isconsin PuNic .\ervice Commission Orda Directing Filings
On behalf of the Wisconsin Pay Telephone Association

Before the :\"orth Carolina LltiJities Commission
Docket P 100 Sub 133d. Phase J

General Proceeding to Determine Permanent PricingfOr ('nbundled Yeh.-ork elements
On behalf of a consortium of 13 new entrant carriers

Before the State of New York Public Service Commission
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EXHIBIT 1

Declaration of I\lichael Starke~·

CC Docket No. 01-92
\\le Docket No. 04-36

Case No. 98-C-1357
Proceeding on A/Olion ofIhe Commission 10 Examine New York Telephone Company 's RaJes/or
Cnbundled .-\ie/work Elemen/.~

On behalf ofthe CLEC Coalition

Before the Public Utilities Commission ofthe State of California
Rulemaking 0-02-05
Order Instituting Rulemaking on (he Commission's Own Alation into reciprocal compensolionjiJl'
telephone Irafjic Iransmilled to Internet Service Providers modems
On behalf ofICG Telecom Group, Inc.

Before the Public Utilities Commission ofthe State of Colorado
Docket No. OOB-I 03T
In the ,\latter ofPelilion h.v lCG Telecom Group. Inc. for Arbitration ofan Interconneclion Agreement 'rith
CS West Communications. Inc. Pursuant to Section 252(b) o/the Telecomnmn;cal;ons .-let ol i996.
On behalfoflCG Telecom Group, Inc.

Before the Delaware Public Sen'ice Commission
PSC Docket No. 00-205
For Arbitration Pursuant 10 Seclion 252(b) qfthe Telecommunications ACI (~r 1996 to l~stahJish an
Interconnection Agreementlrith Hell Atlanl;e De/aware. Inc.
On behalf of Focal Communications Corporation of Pennsylvania

Before the Georgia Public Service Commission
CaseNo.11641-U
Petition ofBluestar ,\"etll"orks. Inc for Arbilration with BellSouthDockel Xo. i 164i-l·
Telecommunication.s. Inc- pursuanllo "')eetion 252(b) oflhe Tclecommunicalions Act qj"/996
On behalf of BlueStar Network.s. Inc.

Before the New Jersey Board of Public Utilities
Docket No. T000030163
For .-frbitration Pursual1110 5;ection 252(b) qlthe telecommunications AC1 of /996 to Establish an
1n1(!/"connec1ion Agreemen1l1"ith Bell AlIan1ic-.VeH' Jersey. Inc.
On behalf of Focal Communications Corporation

Before the Pennsylvania Public lJtilit)· Commission
Docket No. A-31 0630F.0002
For Arbitration Purs1/all! 10 Section 252(b) o/the Telecommunications Act of /996 to Establish an
Interconnection Agreementlrith Bell Arlan1ie-Pennsylvania
On behalf of Focal Communications Corporation

Before the Michigan Public Service Commission
Case No. U-12287
In the mal1er qf'he application. or in the alternative. complaint Q/AT& T CO\nil''ylCA TlO.\~\OF
'/Iel/IGA.\. /.\C againsl Jlichigan Bell Telephone Company. DB A. Ameri1ech .\lichigan
On behalf of AT&T Communications of Michigan, Inc.

Before the !\'Iissouri Public Service Commission
Case No. 99-483
An Inl'estigotivn/or 1he Pwpose ofClarffj:ing and Determining Certain (Jjpects 5'ul'rvunding 'he
Pl'ol'isioning Qj"JIe1rvpolitan Calling Area Sen'ices .~fier 1he jJassage and implemento1ion qr,he
lelecommunicll,iol1s Ac' oj"i996
On behalf of !\-1cLeodUSA Telecommunications Services. Inc.
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EXHIBIT 1

Declaration of:Michaei Stal'"ke~'

CC Docket No. 0 J-92
we Docket No. 04·36

Before the Illinois Commerce Commission
Docket No. 98-0396
/nvesfigafion ;nfO the compliance qflllinois Bell Telephone Compan.v with the order in Docket 96
0486·0569 Consolidated regarding the filing offariffs and the accompanying cosl studies/or
interconnection, unbundled nelwork elements and loca/transport and termination and regarding end 10
end bundling issues.
On behalf of AT&T Communications of Illinois, Inc. and McLeodUSA Telecommunications Services, Inc.

Before the Illinois Commerce Commission
Docket No. 99-0593
Inl'eSligation q[Construction Charges
On behalfofMcLeodUSA Telecommunications Services, Inc., Mel WorldCom, Inc. and Allegiance
Telecom. Inc.

Before the Public Service Commission of\,"'isconsin
Case No. 05-TI-283
InvestiRation C?fthe Compensation ArranRementsfor the Etchange a/Traffic Directed to Internet ~)'(!lTice

Providers
On behalf of AT&T Communications of Wisconsin. AT&T Local Services. K!\:1C Telecom, Inc.. r'vlCI
WorldCom.lnc., I'v1cLeodUSA Telecommunications Services. Inc., TDS MetroComm, Time Warner
Telecom

Before the Public Litilit), Commission of Texas
Docket No. 21982
Proceeding to Examine Reciprocal Compensation Pursuant to Section 252 ofthe Federal
Telecommunications Act of J996
On behalf oflCG Communications. Inc.

Before the Public Sen'ice Commission orthe Commonwealth of Kentucky
Case No. 99-498
Petilion qfB1ueStar Xenl'orks. Inc./or Arbitration with BeflSoUlh Telecommunications. Inc. Pursuant tv
.)'i?clion 252 qfthi? Telecommunications ..1ct q! /996.
On behalf of BlueStar Networks, lne.

Before the Illinois Commerce Commission
Docket No. 00-0027
Petitivn/or .,·1rhitration Pursuant to Section 252(b) ofthe Telecommunications Act qf 1996 to Establish an
Interconnection Agreemenll1'ith Illinois Bell Telephone Company d'ba Ameritech llIinoi.\·_
On behalfof Focal Communications Corporation oflllinois

Before The Indiana Utilit)' Regulatory Commission
Cause No. 41570
In the ,\Jaffer (~{the Complaint (?f.l1cLeodCS4. Telecommunications Services. Inc. aRainst Indiana Bf:!11
Felephone Compw~l'. Incorporated. db a Ameritech Indiana. Pursuanlto the Prol'isions oll C. ,I",¢' 8-/ -2
5-1. 81-12-68. 8-/-2-/0] and 8-1-2-10-1 Concerning the Imposition a/Special Construction Charges.
On behalf of McLeodUSA Telecommunications Services. Inc.

Before the Florida Public Service Commission
Docket No. 991838-TP
Pelifion/or ,·1rbilra/ion qjBllleStar Xeflrorks. Inc. 11';th Bel/SoUlh Telecomnl1mh'alions. 1nc. Pursuant tv
fhe Tidecommtmications Act q{/996
On behalfofBlueStar Nelworks.lnc,
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EXIIlBIT I

Declaration of l\'1ichael Starke~'

CC Docke1 No. 01-92
\\"C Docket No. 04-36

Before the Public Vtilit)' Commission orOhia
Case No. 99-1 153-TP-ARB
In ,he A/aoer q!ICG Telecom Group. Inc. 's Petition For Arbitration of Interconnection Rales. Terms and
Conditions and Related Arrangements with Ameritech Ohio
On behalfoflCG Telecom Group,lnc.

Before the Public Utility Commission of Oregon
ARB 154
relition/or Arbitration vfGST Telecom Oregon. Inc. Against C.,)' "Vest Communications, Inc. ender 47
USC §252(b)
On behalfofGST Telecom Oregon,lnc.

Before the Michigan Public Service Commission
Docket No, U-12072
In Ihe moUer ofthe applicalion and complaint o/H'orldcom Technologies Inc. (f/kiQ A1FS /ntelener qf
.lIichigan. Inc.. and Mel Worldcom compal1)) against Alichigan Bell Telephone Compan:v db-a Amerilech
Michigan, Amerilech .')'errices. Inc., Ameritech I,?formation Industry Services. and Ameritech Long
Distance Seniees relating 10 unbundled inleroffice transport.
On behalf of WorldCom Technologies, Inc.

Before the Illinois Commerce Commission
Docket >Jo. 99-052:-
Ovarion Communicarions. Inc, d h a ,\1cLeodCSA. Complain! Againsr Illinois Bell Telephone CO/llpan)
dba Amerirech //Iinois. C'nder Secrions 13-514 and 13-515 ojthe Public Uri!ilies Act Concerning the
Imposition (~fSpecialConstruction Charges and Seeking EmergenC)! ReliefPursuant to 5';eclion 13-5 I5(e)
On behalfofMcLeodUSA

Before the Public Service Commission ofthe Commonwealth of Kentucky
Case No. 99-218
Petithm qf ICC; Telecom Group. Inc. for Arbitration with Bel/South Telecommunications. Inc. Pursuant to
5'eCfion 252 qfthe Telecommunications Aet of1996.
On behalf of ICG Telecom Group, Inc.

Before the Tennessee Regulatory Authority
Docket No. 1999-259-C
Petitionfi)r .,1rhitration (?f rT('Af)eltaCo!11 Communicmions. Inc. wilh BelJSouth Telecommunicahons. Inc.
Pursuant to the Telecommunications Act q[ 1996
On behalf of lCG Communications. Inc.

Before the New l\'Jexico Public Regulation Commission
Case No. 3131
In the Jlatter (~lG5I lfdecom Sell' .\Iexico, Inc. 's Pelition/or ·1rbitration Against L'S West
Communications, Inc.. l'nder 4~ [·}·;.C ,¢ 252(hj.
On behalf of GST Telecom Nev,i Mexico. lnc.

Before the Georgia Public Sen'ice Commission
Docket No. l0767-U
Petition ql"IC(J Telecom Group. Inc for Arbilralion lrith BellSouth Telecommunications. Inc PursuaJ11 to
.)'ection252 ofthe Telecommunicmions Act qf 1996.
On behalfoflCG Telecom Group,lnc.

Before the Public Sen-ice Commission oL\ew York
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EXHIBIT I

Declaration of l\'lichael Starkey
CC Docket No. 01·92

\VC Docket No. 04·36

Case No. 99-C-0529
Proceeding on Morion (if/he Commission to He-examine Reciprocal Compensation
On behalf of Focal Communications, Inc.

Before the Florida Public Service Commission
Docket No. 99069 I-TP
PetiJion hy lCG Telecom Group. 1nc. for Arbitration ofan Interconnection Agreemenlwith Bell5'outh
Telecommunicalions. Inc. Pursuant to Section 252(h) o/the Telecommunications Act of /996
On behalfoflCG Telecom Group. Inc.

Before the Louisiana Public Service Commission
Docket No. U-24206
PetitionIor Arhilra/ion qlJTC1DeiraCom Communications, Inc- with BellSouth Telecommunications. Inc.
Pursuant to the Telecomrnunications Ael q(1996
On behalf ofiTCADeltaCom, Inc.

Before the South Carolina Public Service Commission
Docket No. 199-259-C
Petitionfi>r .,·1rhitration q(IJ(~/'Del1aComCommunications, Inc. with Bel/Sowh Telecommunicatiom. Inc
Pursuant to the Telecommunications Act q{ 1996
On behalf of ITCDellaCom. Inc.

Before the Alabama Public Service Commission
Docket No. 27069
Petition by lCG Telecom Group. Inc. for Arbitration ofan Interconnection Agreementl1'ith Bel/South
Telecommunications. Inc. Pursuam 10 S'eclion 252(b) q{the Telecommunications Act of1996
On behalfoflCG Telecom Group, Inc.

Before the State of North Carolina lJtilities Commission
Docket No. P-582. Sub 6
Fetition by lCG Telecom Group. Inc. for Arbitration q{Interconnection Agreement wiTh Bel/South
Telecommunication:';, Inc. Pursuant to S'eetion 252(b) qflhe Telecommunications Act qf /996
On behalfoflCG Telecom Group, Inc.

Before the Missouri Public Sen'ice Commission
Case No. TO-99-370
Pelition (~fBroad,)!){Jn Commllnications, Inc. for Arbitration of l/nreso/ved Inrerconnectionls.mes
Regarding A DS'I. lrith .)"outhll'estern Bell Telephone Company
On behalf of Broad Span Communications. Inc.

Before the Michigan Public Service Commission
Case No. U-I I831
In the .\latter <?f{he Commission 'sown motion. to consider the tOlal service long rim incremental costsfor
all access. toil. and local exchange serrices prorided by Ameritech .\fichigan
On behalf ofrvlCIWoridCom. Inc.

Before the Illinois Commerce Commission
Docket 'los. 98-0770. 98-0771 cons.
Proposed ,\!od!ficaJiolls to /(:rms und Conditions Governing the Provision q[Specia! Construction
Arrangements and.lnresligmion info Tar!flGorerning the Provision <?lSpecial Construclions
Arrangements
On behalf of AT&T Communications ofillinois.lnc.
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Declaration of Michael Starke~'

CC Docket No. OI~92
\VC Docket No. 04-36

Before the Michigan Public Service Commission
Case No. U-11735
In the maUe,. ojthe camplaim qfBRE CommunicaJions. LL.C, d/b/a PHONE A/Jeff/GA/v', agains!
Michigan Bell Telephone Company. db/a AMER1TECH M1CHIGAN,far viola/ions of/he Michigan
Telecommunicalions Act
On behalf of BRE Communications, L.L.c.

Before the Indiana Utility Regulatory Commission
Cause No. 40830
In the Matter ofthe request of the Indiana Payphone Association for the Commission to Conduct an
Investigation of Local Exchange Company Pay Telephone tariffs for Compliance with Federal Regulations,
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Cause No. 40849
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Pursuant to .)'ectio}J 252 (?( the Tell!com11lunications Acl qf 1996
On behalf of the ]\i1CI Telecommunications Corporation

Before the Indiana lIti1it~, Regulator}' Commission
Cause No. 40571-INT-01
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Exhibit I, Page 16
1\/71691423.1



EXIIIBIT I

Declaration of Michael Starke~1

CC Docket No. 01-92
we Docket No. 04-36

Before the Michigan Public Sen:ice Commission
Case No. U-11151
Petition/or Arbitration (?f Interconnection Rates, Terms and Conditions. and Related Arrangements wilh
:Hichigan Bell Telephone Company d'biG Amerilech Alichigan
On behalfof AT&T Communications of Michigan, Inc.

Before the Indiana lJtilit,.· Regulatory Commission
Cause No. 4057 J-1NT-O I
In the Matter ofthe Petition (?(AT&: T Communications q[Indiana. Inc. Requesling Arbitration a/CerTain
Terms and londilions and Prices/or Interconnection and Related Arrangementsfrom Indiana Bell
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E.xchange Access Rates for Competitive Local Exchange Carriers
A Basisfor Economically Rational Pricing Policies

Clearly, the "competitive rate level" for exchange access services sought hy advocates of
benchmarking policies does not exist with respect to large ILECs exchange access rates.
Therefore, to require CLECs to benchmark their rates against the hodge-podge of ILEC
rates would not bring the industry any closer to "competitive" exchange access rates;
rather it would simply require CLECs to mirror the same hodgepodge that exists today
without any discernable benefit.

ii. CLECs Are Not In a Position to Reject IXC Traffic

Those who advocate benchmarking policies based on the notion that competitive markets
impose uniform price levels also overlook that CLECs are obligated to accommodate the
IXCs' exchange access traffic.'6 In competitive markets, companies generally have the
option to scale back their sales and market share when price is not compensatory, which
is not the case for CLECs in exchange access markets. CLECs have no choice but to
accommodate the IXCs' exchange access traffic - whether or not the CLEC is being
fairly compensated. Of course, CLECs can scale back their overall presence in an
ILEC"s territory, in which case they would not need to accommodate as much IXC
traffic. However, this dynamic gives the large ILECs that have long distance affiliates
(such as AT&T and Verizon) control over their retail competitors. the CLECs, by
leveraging their monopsony power in wholesale markets. That is, by withholding
payments for wholesale exchange access traffic, companies such as AT&T and Verizon
are able to handicap CLECs in their ability to compete in retail markets. This corrosive
dynamic, which is reinforced with benchmarking policies, undermines the retail
competition that public policy has sought to taster since the passage ofTeiccom Act.

tn any event, it is inconsistent to require benchmarking of CLEC exchange access rates
based on the notion that it emulates a competitive market - i.e .. meet the market price or
leave - while at the same time obligating CLECs to accommodate thc IXCs' traffic,
irrespective of whether prices are compensatory.

VI. WHOLESALE RATES SHOULD BE COMPENSATORY:
CLECS AND LARGE fLECS ARE DIFFERENTLY SITUATED
AND HAVE DIFFERENT WHOLESALE COSTS

A one-size:/its-all approach inherent in benchmarking policies is inconsistent
with standing regulatory policies that consider individual company costs in

~~ Irrespective of whether a CLEC has a legal obligation to terminate or originate long distance traffic on
behalf oflXCs. here our concern is the real~\..;orld option ofCl.ECs to reject IXC traffic - an option that
does not exist, especially with respect to the largest IXCs. No CLl-T could compete effectively if its end
users were unable to receive calls from the nations' largest IXCs - indeed, anywhere from 60% to 80% of
all calls to the CLEC s end users would not be completed.
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setting wholesale rates: switched access rates varyfrom state to state and
from company to company, and so do wholesale UNE rates. In the event it is
determined that regulatory intervention is needed to cap CLEC access rates,
wholesale rates should be set based on considerations ofindividual company
costs not on some arbitrary benchmark. Capping CLEC exchange access
rates at levels set for the world's largest, vertically and horizontally
integrated fLECs is urifair and badpublic policy.

A. The Touchstone for Just and Reasonable Rates is Cost

It is standard practice in public utility regulation to either explicitly or implicitly examine
rate-setting practices against the backdrop of the regulated firm' s costs. This is true
whether the discussion concerns traditional rate of return regulation or other forms of
regulation. As the United Supreme Court noted:

The enduring feature of ratesetting from Smyth 1'. Ames to the institution
of price caps was the idea that calculating a rate base and then allowing a
fair rate of return on it was a sensible way to identify a range of rates that
would be just and reasonable to investors and ratepayers. 77

When rates are set below costs, it may lead to under-recovery and cross-subsidies or
constitute such anti-competitive practices as predation. When rates are set too high, it
may lead to over-recovery of costs and represent an exercise of market power. Generally,
economists advocate that rates be set at costs to provide the appropriate price signals and
to prevent other distortions. The rare exception to this rule is when regulators have other
pressing public policy concerns. such as the pursuit of universal service."

For the better part of the twentieth century, much of public utility regulation, and
certainly the regulation oftclecommunications utilities. involved traditional rate
basc/cost-of-service regulation. Whilc allocations of costs across various customcr
classes and jurisdictions (such as intrastate and interstate) might have been impacted by
universal service policies. the ultimate basis for rates and revenues was costs. Even as
telecommunications regulation moved away from traditional rate-base regulation in the
lalter part of the twentieth century, the FCC continued to emphasize costs as the relevant
benchmark for just and reasonable rates. The notion that costs have been and remain the
ultimate benchmark for just and reasonable rates is generally recognized and is evinced
by such FCC statements as:

See r'eri=on l". FCC 535 C.S. at 487-88.
Prior to the Act state commissions deliberately sel some rates above cosl in order to keep rales for

basic local telephone service 10""-' particularly in areas such as rural areas "..-here costs are high. The Act
eliminated such implicit subsidies and required that the FCC establish an explicit funding mechanislll.
Some states have established an explicit funding mechanism to support universal service.
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The Communications Act requires that rates be just and reasonable and
not create unreasonable discrimination or undue preference. Section
201(b) and 202(a), 47 USc. §§ 201(b), 202(a). [...J Costs are
traditional(v and natural(v a benchmark for evaluating the
reasonableness ofrates. 79

About a decade later, after the passage of the Telecommunications Act of 1996, the FCC
reiterated the identical notion and language:

[Closts are traditionally and naturally a benchmark for evaluating the
reasonableness of rates under Section 20 I(b) of the Act. 80

The linkage of costs with just and reasonable rates typically runs through FCC orders
involving rate setting issues, particularly where it concerns carriers accessing one
another's facilities. For example, in its 1997 Expanded interconnection Order, the FCC,
in line with its long standing tradition, again established costs as the appropriate
benchmark for just, reasonable and nondiscriminatory rates:

It is clear that the success of efficient competitive entry through
interconnection depends on the interconnectors' ability to obtain access to
the LECs transmission facilities at rates that reflect costs under terms,
and conditions that are just and reasonable. Pursuant to sections 20i
through 205 of the Communications Act of 1934 ... we are using the
tariff review process to ensure that LECs provide interstate expanded
interconnection service at rates, terms and conditions that are just,

bl d d· .. 81reasona e an non Iscnmmatory.

The FCCs approach is consistent across various arenas of its jurisdiction. For example,
in 2004, in evaluating whether rates charged by certain international carriers were "just
and reasonable," the FCC again evaluated costs of providing the services:

The Commission determined that above-cost settlement rates paid by U.S.
carriers to terminate international traffic are neither just nor rea.mnahle.
and it acted pursuant to its statutory authority in Section 20 I(b) of the
Communications Aet to prohibit U.S. carriers from continuing to pay such

&'charges. -

In the ,\faner (~(lnternationalSelliements Polh:r RefiJrm lnternalional Scnfemenl Rates, First
Report and Order. 19 FCC Red 5709, 5742. ~ 74 (2004). (emphasis added)

In\'(!stigalion qlSpecial Access T(Jr~rfs of focal El;change Carriers. Memorandum Opinion and
Order, 4 FCC Rcd 4797. 4799. at ~ 32 (1988) ("Speciul Access J(/ri!!Order··).lemphasis added)
ill) In the ,l!atler (~f I.\"FO\'X\: Inc.. Complainanl. r . .\"1;'11" }"ork Telephone Co.. Defendant.
Memorandum Opinion and Order, 13 FCC Red 3589.3597. at ~ 1511997).
81 In the .Hallf!r q{Loca! E'.(change Carriers' Rales. Terms. and Conditions/or F.xpanded
Interconnection Through P/~rsic(J1 Col/oealion/or ~pecial.-1ccessand .";lritched Tramport, Second Report
and Order, 12 FCC Red 18730, 18733, at ~ 2 (1997) ("Etpanded Interconnection Order'"). (emphasis
added)
~~
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In a complaint case in 200 I, the FCC also used costs as a benchmark for whether rates
were just and reasonable:

In this memorandum Opinion and Order, we examine, as requested by the
court, whether or not the billing practices described in Count I of
Plaintiffs' Third Amended Complaint are per se unjust and or
unreasonable under Section 201(b), The factors we consider include the
relationship ofcarrier costs to the billing charges or practices... 83

The same is true in yet another complaint proceeding; as the FCC found:

[T)he Commission considers three factors in detennining whether a
CMRS provider has violated section 201(h) ofthe Act: (1) the relationship
of carrier costs to hilling charges or practices: (2) consumers
expectations based on wireline experience; and (3) the role of the
competitive markets. (Emphasis added.) 84

In sum, the FCC has well established that the term "just and reasonable" is inherently tied
to costs.

The FCC has repeatedly referenced standard economic theory concerning the benefits of
cost-based pricing policies. Going back almost two decades, a good example of how the
FCC explained its cost-based pricing policies is the following:

Costs are traditionally and naturally a benchmark for evaluating the
reasonableness ofrates, because cost based rates both deliver price signals
which contribute to efficient use of networks and generally distribute
network costs to the customer who causes those costs.85

In its Local Competition Order, the FCC again cited the signaling function of cost-based
prices as the predominant reason for mandating the use of forward-looking incremental
costs to set cost-based rates as required by section 252(d)( I) of the Act:

We observed in the NPRM that economists genera/~v agree that prices
based on forward-looking long-run incremental costs (LRIC) give

Inlhe ,Hatter oIPelilionfor Declaralory Ruling on Issues Contained in Count I qf While 1'. G1L
Memorandum Opinion and Order. 16 FCC Red 11558. 11560, ~ 812001 ).Iemphasis added)
R4 In the Mafler o.lBruce Gilmore. Claudia JlcGuire. llle Great Frame {jJ _\l'stems. /nc .. and
Pesger. Inc., d h a lhe Great Frame Cp l'. .)'OuIJnl'eslern Bell.Hohile .\l'Slems. Lr.C. d h a Cingular
wireless, !\kmorandum Opinion and Order. 20 FCC Red 15079, 150S3, ~ 11 (2005), (emphasis added)
w; Special Access FarfffOrder. 4 FCC Red at 4799. ~ 32, (emphasis added)
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appropriate signals to producers and consumers and ensure efficient entry
and utilization ofthe telecommunications infrastructure86

In short, the FCC has repeatedly recognized standard economic principles in supporting
pricing policies that establish rates in close alignment with costs.

B. CLECs Do Not Have the Economies of Scale and Scope of Large
ILECs and Will Generally Have Higher Per-Unit Costs

Regulators, such as the FCC, as well as entities such as the Universal Service
Administration Company ("USAC"), have repeatedly recognized that CLECs and small
ILECs have higher costs than other, larger incumbent carriers. Further, the FCC in its
CLEC Access Reform Order provided a different standard for rural CLECs, noting that
higher costs (in this circumstance as a result of rural subscribership) must be recognized

. h' I d 87WIt In regu ate rates.

However, it is not the "rural" nature of the cost landscape that makes a network
intrinsically high-cost; rather, it is the size and density of the network. And, even though
many CLECs may operate in densely populated areas, the nature of their new entrant
status generally implies that they serve relatively few customers that are geographically
dispersed. In this aspect of their operations, they are much like rural carriers.

The relationship between scale economies and costs is well-recognized by the FCC:

Fixed costs are the largest portion of the cost of a switch. The average cost
of providing service to customers decreases as the number of customers
served increases. As a general rule, we find that scale economies are more
pronounced when switches operate at full utilization. Because incumbent
LEC switches serve the majority of customers for local exchange service.
they are likely to be able to take advantage of substantially greater
economies of scale than the competitor would using its own switches."

Another instance in which the FCC recognized the relationship between size and costs is
the following:

Implementation oflhe I.ocal Compelilion Provisions in the Telecommuflicmions ACI qlJ996. CC
Docket No. 96-98. First Report and Order. 11 FCC Rcd 15499 (1996). ~ 360 ("I.oca/ Compelilion Order"),
affd in part and vacated in part sub nom. Camp. ret. Assoc. 1'. FCC. 117 F.Jd 1068 (81h Cir. ]997) and
10l1'a L·tils. Bd. l'. FCC. 120 F.Jd 753 (81h Cir. 1997). affd in part and remanded, .-Jl<f..-Tl'. 101m elils. Rd..
525 U.S. 366 (1999); on remand 100l"a (-til.s. Ed. l'. FCC. 219 F.3d 744 (8th Cir. 2000). reversed in part sub
nom. J'eri=on Communications. Inc. l'. FCC 535 U.S. 467 (2002).l.emphasis added)
~c CLEe Access Refurm Order, ~ 65.

In the "Iauer uflmplementaJiufl qflhe Local Competition Provisions (~f the Telecommunications
Acl 01'/996. CC Docket No. 96-98. Third Report and Order and Fourth Further 1\olice of Proposed
RuJemaking. FCC 99-238. Rel.l\ovember 5.1999.' 258 ("LINE Remand Order").
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The Commission has recognized that smaller telephone companies have
higher local switching costs than larger incumbent local exchange carriers
(ILECs) because the smaller companies cannot take advantage of certain
economies ()fscale. 89 (Emphasis added.)

Elsewhere, the FCC makes similar observations:

We find that incumbent LECs retain material scale advantages with regard
to provisioning and operating local circuit switches. Requesting carriers
therefore will encounter generally greater direct costs per subscriber when
provisioning their own switches, particularly in the early stages of entry
when requesting carriers may not have the large number of customers that
is necessary to increase their switch utilization rates significantly. When
we examine the market as a whole, we find that requesting carriers incur
higher costs due to their inability to realize economies of scale using
circuit switching equipment. 90

The higher switching costs incurred by CLECs has also been recognized in the universal
service support context by the USAC. In specifying conditions for high cost support for
competitive companies, the USAC notes: 91

Local Switching Support (LSS) is available to competitive carriers
providing service in the areas of rural incumbent carriers serving 50.000
lines or fewer (mostly rate-of-return and some price-cap carriers) and
designated as eligible telecommunications carriers (ETCs) by their state
commissions or the Federal Communications Commission (FCC).

[...J
Local Switching Support is designed to help carriers recoup some of the
high fixed switching costs of providing service to fewer customers. LSS
helps keep customer rates comparable to more densely populated urban
areas.

QSl has examincd cost studies for the large ILECs in many states and has prepared cost
studies for a number ofCLECs. While we are generally unable to publicly divulge
details of those studies due to confidentially agreements and concerns. we havc tiled
public testimony demonstrating the substantial discrepancies between large ILECs and
CLECs. For example. in a Texas proceeding. QSI provided the following:

Yational L.:tchange Carrier Assn., Inc. proposed .1Iodifications 10 {he /998-99 Intersuue -1reragc
5J'chedule Formulas. Order. 13 FCC Rcd 24225. at n. 6.
QP FCC I -.\E Remand Order. ~ 260. (emphasis added)
91

See, LSAC website for competitive carriers: http://wwvli.usac.org/hc/competitive-
carriers/stepO I/local-switching-sup)X)rt.aspx
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It shows that AT&T Texas sells nearly 13 times more switched access
minutes in a year than does McLeodUSA [in Texas). In other words, in
terms of the economies of scale between the two carriers related to this
product alone, AT&T Texas dwarfs McLeodUSA. [...) It seems clear
that if we were to include in the comparison above. the local calls
switched by AT&T Texas, compared to the total minutes switched by
McLeodUSA, the disparity would be even larger. The shear overall
economies of scale (and scope - i.e. when services other than switched
access are considered) make the two companies very poor "comparables"
when evaluating their relative costs ofproducing switch-based services."2

Clearly, smaller carriers, such as CLECs, lack the economies of scale of large ILECs and,
therefore. have generally higher per unit switching costs (recall that switching costs are a
primary building block of exchange access services). Given that CLECs have higher per
unit switching costs than large ILECs, it is unfair and likely confiscatory to cap CLEC
exchange access rates at the level charged by large ILECs.

C. CLECs and ILECs Have Different Network Architectures and
Thus Different Costs

CLECs typically enter the market with a distributed network architecture that is
significantly different from that of the ILECs. Under this distributed architecture, CLECs
tend to substitute longer transport routes for switching nodes and outside plant facilities.
while at the same time providing origination/termination services throughout large
geographic areas roughly comparable in size to areas served, for example, by ILEC
tandem switches (which aggregate traffic from the ILECs end office switches).

The diagrams below illustrate and compare the two different architectures. The first is
the traditional distributed ILEC architecture that uses both Class 5 (end otTice) and Class
4 (tandem) offices to serve a specific geographic area.

,·tpplication C!lJIcLeodCS.·-l Telecommunicalions :';en·ices. Inc.. for .·1pproral (!llnlraslale
,')'ll';tchedAcce.'is Rates Pllrsuant to rCR.,J 5'eetion 52.155 and PLr S'ubs1. R. 26223. SOAH Docket. 473
07-1 J65. and PUC Docket No. 33545, Rebuttal Testimony of Michael Starkey, page 14.
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ILEC Switch Hierarchy
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The second represents a typical CLEC architecture that uses one switch to serve a
comparable geographic area. The CLEC uses one switch for the same area as the ILEC
because unlike the ILEC who serves the majority of the customers in the serving area, the
CLEC can expect to serve only a fraction of all the customers in the area.
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Distributed CLEC Network Design
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CLECs generally deploy switches that provide a combined Class 5 (end office)93 and
Class 4 (tandem)94 functionality (rather than switches that provide those functionalities
on a stand-alone basis) and by means of a distributed architecture provide call origination
and tennination services across large geographic areas. By extending their switching and
transport networks into collocated arrangements in multiple ILEC central offices. CLECs
often are able to serve a customer base that is spread out across an entire state or LATA
using a single, integrated end office and tandem switching platfonn.

The cost advantages of this architecture are that it minimizes the amount of switching and
central office investment required to serve a more dispersed cuslomer base, both by
minimizing the number of Class 5 local switches required as well as reducing the need
for a stand-alone tandem switch. However, the tradeoff is that this network architecture
requires additional investments in transport and collocation. Given that most of the costs
of these components are Iraffic sensilive costs. the CLEC network architecture will

Class 5 lend office) switches typically aggregate the traffic of end user customers over end user
loops, which terminate at the switch. They also provide the vertical features. such as call \..raiting. ctc.
9~ Class 4 (tandem) switches are typically used to aggregate the traffic from end office s\vitches and
provide a point in the fLEe network at which IXCs can connect for terminating and originating long
distance calls.
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increase the traffic sensitive costs of inter-carrier traffic, which should be recognized in
excbange access rates.

To properly explain differences in the costs of terminating and originating traffic between
large IlECs (e.g., AT&T and Verizon) and ClECs, one sbould, at a minimum, consider
the differences between the ILECs' and the ClECs' network architectures and cost
structures. This type of inquiry was not performed by the FCC before establishing the
benchmark for ClEC interstate exchange access rates, and any state regulator
considering a benchmark for ClEC intrastate exchange access rates should not duplicate
this error.

D. CLECs Generally Experience Lower Levels of Utilization for
Switching and Transport Facilities

ClECs typically purchase large switches, such as a lucent 5ESS or Nortel DMS500.
capable of serving as many as one hundred thousand customers. Likcwise. the SONET
facilities constructed to transport traffic to end-users and other carriers are often capable
ofcarrying huge volumes of traffic. Unlike IlECs, even eftlcient ClECs must deploy
these facilities prior to having sufficient numbers of customers to achieve the utilization
for which the facilities are designed. This means that, over much of their economic life.
the utilization ofClEC facilities is substantially below full capacity, and below the
utilization experienced by IlECs.

In contrast, when an IlEC installs or has installed a new digital switch, it does so to
replace an old. existing analog switch that is already serving a large number of customers.
In fact, old analog switches, such as the IAESS, may serve tens of thousands of
customers that may very well be comparable to the number of customers that a fully
loaded digital switch serves (though the analog switch cannot provide the same
functionalities). This means that from the moment the IlEC installs a digital switch. it
will be able to achieve a higher rate of utilization relative to a new entrant,

The IlEC is also capable of achieving high utilization rates on existing digital switches in
wire centers that are experiencing growth. In such situations, the ILEC will often grow
the digital switch by installing additional switch modules in the same central oflice, or it
will place remotes that are served by the existing host switch. In either case. the overall
level of switch utilization will be high. The same is true for IlEC transport facilities.
Here too, IlECs reap the benefit of having a mature network that serves a large. existing
customer base so that new facilities can be added incrementally as new demand is
anticipated to materialize.

This means that even though a CLEC may employ optimally etJicient. state-of-the-art
facilities, they are likely to experience average utilization rates - over the economic life
of the facilities - below those experienced by the larger ILECs. This is an economic fact,
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E. CLECs Share More Characteristics with Rural or Mid-tier ILECs
than They Do with the Large ILECs

Th is section demonstrates that CLECs have far more in common with rural or mid-sized
ILECs than they do with large ILECs, such as AT&T, Verizon or Qwes!. In view of this,
comparing CLEC exchange access rates to those of the vertically-integrated large ILECs
in an attempt to determine whether CLEC exchange access rates are too high should be a
non-starter. If any comparison is to be made to judge the reasonableness of CLEC
exchange access rates, it would be more appropriate to compare CLEC rates to those of
mid-sized and small ILECs.

i. CLECs Tend to Serve a Sparse Customer Base

By and large, CLECs operate and compete with large ILECs, such as AT&T and
Verizon, in urban or suburban environments that are densely populatcd. Ilowever, while
a high population density in these areas translates into a dense customer base for the large
ILECs. the CLEC customer base is typically far more dispersed.

Once CLECs enter a particular geographic market, they tend to serve customers over an
area that is roughly comparable to the local calling areas of the ILEC. However, due to
their status as new entrants, among other factors, CLECs will only serve afraction of the
customers in these areas. Thus, ifa CLEes customer base is expressed on a customer
per-square mile basis, it is very sparse relative to that of the ILECs that serve thc vast
majority ofcustomers in the same area.

While the nature of CLECs as new entrants to the market intuitively suggests that their
customer density is lower than the customer density of the incumbents. actual empirical
evidence is lacking because of the proprietary nature of the CLEC line count data.
Although the FCC reports statewide line counts for CLECs and ILECs in its Local
Competilian Report, these data provide information only on the combined line counts of
CLECs at a state level and does not indicate customer density for an individual CLEC
within its serving territory 95

QSI obtained permission from several of its CLEC clients to analyze their end user
customer linc count density data and report the results in aggregate (to preserve the

Because the combined CLEC line counts and shares reported in the FCC Local Compelilion
Reporl are lo\\'er than the ILECs' line counts and shares (and there are a number ofCLECs operating in
each incumbent's territory), it is clear that the underlying CLEe-specific customer density is significantly
less that the customer density of the incumbents in which territories CLECs operate. For example, in its
most recent Local Competitions Report (released in December 2007) the FCC reports that the CLEC share
is on average 17%1 nationwide, and the highest CLEe share (46%) is observed in Rhode Island. However,
the Rhode Island·s relatively high CLEe market share is based on 21 CLECs and one ILEC. meaning that
each individual CLEC in Rhode Island is likely much smaller than the ILEC (The market shares in this
example are from the FCC Local Compelilion Reporl released in December 2007, Table 7, and the number
of reporting carriers are from Table 13).
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anonymity of individual carriers). The basic design of the study was to construct a
measure of customer density of an average individual CLEC within its serving territory
(where the CLEC serving territory is defined as the ILEe's wire centers in which the
CLEC is collocated) and compare it to the customer density of the respective ILEC This
study consisted of the following steps:

I. The starting point of this analysis was a data set in which individual CLEC
line counts were reported by ILEC wire center in which the CLEC is
collocated.

2. This information was combined with the ILEC switched line counts and
the serving area (square miles) of the same wire centers96

3. Customer density for CLECs and ILECs was calculated for each wire
center in which the CLECs are collocated.

4. Wire center level information was aggregated to the state level and an
average (composite) CLEC was compared to the corresponding ILEC

5. State-level data were compared across states within each ILEe's
territory97 and the minimum, maximum and average customer densities
were recorded. 98

The results of this analysis are presented in the following two charts (based on a Voice
Grade Equivalent or VGE basis):99

The IlEC line counts are based on the following public data sources: Qwest's line counts are its
2007 business and residential line counts reported in its online Jeonn database. The most recent public data
source for wire center level line counts of other fLEes is the FCC Synthesis Model (the 2000 model results
available at the FCC web site). While it is likely that the lLEC line counts (and hence. customer density)
decreased compared to 2000, the difference between the CLEC and fLEC customer density (when based on
the ILECs' 2000 line counts) is too significant (as shown on charts below) to be erased if the more recent
IlEC line count is used. Further, because the 2000 Synthesis Model line counts are close in the vintage
date to the date ofthe FCC CLEe Access order (the order that set the benchmark for CLEe access
charges), the use of2000 line counts is fair. Finally, the flEe customer density calculated using the 2000
switched line data does not fully capture today's customer base of the JLECs because it excludes the
ILECs' special access. Internet (DSLJ lines, long-distance customers and video customers.
'Ii Because ofthe data limitations, this analysis was perfonned for the territory of t\....o lout of three)
RBOCs.
'JX vVhile the "RBOC Average" corresponds to the RBOCs' average across all wire centers/states. the
"RBOC l\-1inimum" and "RBOC l\:1aximum" are the measures ofRBOC density in wire centers where the
fI\i1inimum and Maximum CLEC densities are observed. In other words, while the RBOC may have the
maximum customer density in state A, the CLEC may have the maximum customer density in state B. In
this case the chart depicts the RBOC and CLEC customer densities in state B.
49 As explained above, in order to preserve the data confidentiality, the operating territories are
identified simply as "RBOC I" and ·'RBOC 2"
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Comparison of CLEC and ILEC Une Density
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Comparison of ClEe and IlEC line
Density in Wire Centers Where ClECs are
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These two charts demonstrate that in both territories (the territories ofRBOC 1 and
RBOC 2). an individual CLECs customer density is significantly lower than the
customer density of the corresponding RBOC. This observation is true on average and at
the extremes. Numerically. the gap between the average customer density depicted in the
above charts (the relative heights of the "'Average" bars) is as follows: An individual
CLECs customer density is 24 times lower than the incumbenfs density in the territory
ofRBOC I. and 35 times lower than the incumbenCs density in the territory ofRBOC 2.
The following table lists these results (column (c)), along with an additional data point,
which is RBOCs statewide customer density (column (d)):
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50

(d)

RBOC Une Density

36916

Column

RBOC 1

Average Line Densities: CLECs versus RBOCs (VGE lines per sq mile)

ROOC Stat&wide
{Same Statesl

Territory

RBOC 2 25 393 35 153

This table shows that a CLECs average customer line density (column (al) is lower than
the incumbent"s density when the comparison is performed in the wire centers where the
CLECs operate (which may be relatively more urban/dense wire centers) as well as when
the CLECs line density is compared to the lLECs statewide line density (column (d))
which accounts for the lLECs' rural areas.

Another data source that supports our findings is a recent study ofCLEC line counts in
the Minneapolis-SI. Paul Metropolitan Statistical Area ("MSA") conducted by the
Minnesota Department of Commerce and filed in Ex Parte Comments of the Minnesota
Public Utilities Commission in the FCC docket WC No. 07_97. 100 This study represents
a fairly comprehensive survey ofCLEC line counts in the Minneapolis-SI. Paul MSA as
it contains aggregate line counts often major CLECs in the state,'OI QS] combined the
line counts reported in this study with Qwest"s publicly available switched residential and
business line counts to derive average line densities for CLECs and Qwest in the
Minneapolis-SI. Paul MSA's wire centers, The resulting line densities'O} are contained in
the table below:

lOll Ex Parte Comments of the ~:1innesota Public Utilities Commission dated February S. 2008 in FCC
docket we '['\0. 07-97 In Ihe .\laner ~fPetition ofQU'csl Corporation Pursual1t 10 -/7 C".S C. para. 160(c) in
the .\linneapolis 5"1. Paul .\lelwpolilan 5;fa'i.~/ical.·Jrea (Qwest's Forbearance Petition).
"'I The ten CLECs include AT&rTCG, Covad. E,chelon, Integra, MClmetro, McLeodUSA. Onvoy.
PoPP. TDS Mctrocom and XO,
I!):? Note that this measure ofCLEC line density is different from the measure used in QSl"s analysis
ofCLEC proprietary data because the MN PUC Ex Parte contained only CLEC-totallinc counts for each
wire center, while each individual CLEC may not be present in each wire center.
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Average Line Densities in MinneapoblSt. Paul MSA: CLECs versus Qwest
(Lines per Sq MUe)

AIlIiIN Owes! Wire Cent.....

Qwest line Density
(Switched lIne.l

73

This table shows the gap between the average line density of the ten CLECs in the
Minneapolis-St. Paul MSA and Qwes!. This magnitude of this gap is striking, even when
enterprise CLEC counts are included. (Compare the CLEC density of 16 lines per square
mile with Qwest's density of 429 lines per square mile in the same wire centers). What's
more. the CLEC line density is several times lower than Qwes!'s statewide line density
despite the fact that the later measure includes more rural/sparsely populated areas of
Minnesota.

To summarize the analysis of line densities, CLECs' customer densities are significantly
smaller than the RBOCs' customer densities in markets where they compete. Although a
lack ofdata does not permit a full analysis of customer density for mid-size/rural ILECs.
the following observations made by Windstream in the recent Texas USF case lO3

illustrates the relationship between RBOCs. CLECs and mid-size ILECs in terms of
customer densities: AT&T has 94 access lines per square mile in Texas. Embarq has only
27 lines. and Windstream has only 7 lines per square mile.

As regulators know from TELRIC and other cost proceedings. customer density is a
major cost driver in cost studies. Higher customer density means that certain costs are
lower and vice versa. In fact, it is in recognition of this close relationship between
customer density and ILEC costs that most regulatory commissions have established
different rate zones for UNE rates in TELRIC proceedings. such as urban. suburban and
rural rate zones: i.e .. rate zones in large part coincide with customer density. Thus. given
that the customer bases ofCLECs are sparser (or less dense) relative to say, AT&T and
Verizon (even in geographic regions in which CLECs compete with AT&T and Verizon),
the CLECs· costs are higher on a per unit basis. This effect is partially moderated by the
fact that CLECs tend to use the lLECs' UNE loops at TELRIC prices that reflect the
ILECs' costs. However, these UNE loops are typically aggregated in collocation
arrangements at the ILECs' central otlices: from these collocation arrangements. the
CLECs then require transport facilities from the ILEC central offices to the CLECs'
switch locations. The cost of these transport facilities are part of the usage sensitive costs

rexas PUC case No. 34723, Direct Testimony of\Villiam F. Kreutz (Windstream). November 30.
2007. p. 16.
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of switched access. They are also costs not incurred in the same manner by ILECs and
reflcct the fact that the CLECs' have a sparser customer base.

The CLECs' networks reflect the low density of their customer bases. Only when their
customer base approaches the ILECs' in terms ofcustomer density, the CLECs may
deploy more switches to cover certain geographic areas and fewer transport facilities.
Thc use of more switches for certain geographic areas would be economically justified by
the larger number of customers. Until that time. CLECs need to aggregate customer
loops over larger geographic areas. This also means that they incur more transport costs
(for the transport facilities used to connect the UNE loops to their switches.)

Another consequence of low customer density is that CLEC switches often support fewer
lines than ILEC switches despite the fact that a CLEC's switch aggregates traffic over a
large territory. QSI made this observation while analyzing the above discussed
proprietary line count data of its client CLECs. The following chart depicts this
t- d' 104m mg:

Average Lines per Switch:
ClEe as Percent of RBOC

(RBGC = 100%; Wire Centers with CLECs Collocations,'

ClEC Lines are Averagefor CLECs in the Study)

100%

90%

70%

60%

50%

40%

30%

10%

0%

I(]~

Territory of RHOe 1 Territory of RHoe 2 Territory of RHoe 3

As explained above, in order to preserve the data confidentiality, the operating territories are
identified simply as ""RBOe I:' ""RBOe 2'" and "RBOe 3:'
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This chart depicts average CLEC lines per CLEC switch (blue bars) as a percent of
RBOC lines per RBOC switch, and shows that an average CLEC has less lines per switch
than an RBOC in which territory the CLEC operates, Thus, even though the CLEC
switch may aggregate customers over a larger area than RBOC switch, the CLEC switch
will still experience lower levels of utilization,

iL CLEC Customers Tend to Be Located at a Greater Distance from the
Serving Switch than fLEC Customers

Some of the shortest loops for ILECs are found in their densely populated urban serving
areas. Even in those densely populated areas, however, CLEC customers tend, on
average, to be located farther from the CLECs serving central office relative to the
distance ILEC customers are from the ILEC central office.

The distributed network architecture employed by CLECs allows customers at great
distances from the central office to be connected via transport facilities. CLECs lease
existing ILEC loops running between the end user customer's premise and the ILECs
serving central office. When unbundled loops are used, the CLEC still needs to carry the
calls generated over those end-user loops with tramportfacilities from the ILECs
serving central office, either directly all the way to the CLECs own switch or to an
"intermediate" ILEC central office where the CLEC has collocated its equipment and
then to the CLECs switch.

The fact that CLECs have longer loops does not necessarily warrant higher access rates,
but the fact that these longer loops involve additional traffic sensitive costs related to the
collocationfocilities and transport components does. It is important to note that these
additional costs for transport and collocation functions are traffic sensitive costs'05 and
that they are associated with terminating and originating exchange access traffic. Thus,
given that these costs would be incurred even by an optimally efficient CLEC, these costs
are legitimate costs to be recovered.

It would be bad public policy for regulators to hold CLECs to a standard, implicit in
benchmarking policies (i.e.. meet the ILECs' rates or exit), that even an optimally
efficient carrier could not meet. Traditionally in public utility regulation, the notion of
just and reasonable rates involves a reasonable opportunity for carriers to recover their
reasonable costs. If the standard is set, however, at a level at which even an optimally
efficient carrier is unable to recover its reasonable costs, then those rates, as a matter of
economics. cannot be just and reasonable.

\'1any collocation costs are usage sensitive in the same way that trunk ports on a tandem switch are
usage sensitive: the larger is the volume of calls, the more trunking facilities will terminate in the
collocation space and the more tenninating facilities. floor space and power are needed.
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F. CLECs Tend to Have Higher Input Costs than the Largest ILECs

Large buyers typically are able to extract better input prices from suppliers than small
buyers. AT&T and Verizon, as the nation's largest telecommunications firms, are also
the nations' largest purchasers ofteleeommunications equipment. This gives them
significant bargaining power and they are able to negotiate discounts by shifting the bulk
of their purchases to the supplier that is willing to offer the best deal. Regulators are well
aware of those discounts and have examined them in various proceedings in which large
ILEC costs are at issue. 106

Given that one of the most important determinants ofcosts ofa service is the price of the
inputs used to provide that service, CLECs will invariably have higher costs associated
with exchange access services than the large ILECs. As input prices increase. so does the
cost of service. In fact. the relationship between the level of input prices and the costs
that are to be calculated is almost linear in the sense that if input prices double, then one
should cxpect the costs to double. The table below illustrates this relationship for a
hypothetical facility. following a traditional layout for a cost study. As can be seen from
the table. when hypothetical input prices are $100. the monthly cost is calculated to be
$3.33: when input prices double (i.e .• increase to $200), then the monthly cost doubles as
well.

EF&I
Facilities 107 Fill Factor ACF I08 Monthly Costs

(a) (b) (c) «a)/(b)x(c)/12
$100 80% 0.32 $3.33
$200 80% 0.32 $6.67

By contrast. the CLECs are much smaller and purchase fewer facilities and equipment
than do, say. AT&T and Verizon. As a result, CLECs do not have the bargaining power
ofthe large ILECs to induce suppliers to offer substantial discounts or to bid against one

Sec. C-R-. California Public Utilities Commission Rulemaking on the Commission's O\1'n .\lotion to
Gorern Open Acces.\' to BOllleneck S'errices and Establish a Frmneworkfor Xetll'ork Architecture
Development q(Dominant Carria Yetll"orks. Inrestigatio/1 on the Commission's OW/1 Jlotion illlo Open
Access and Yenrork Architecture Development qfDominant Carrier ,Vefl1'orks, Decision 06-03-025,
Rulemaking 93-04-003: Investigation 93-04-002 (Verizon UNE Phase), Dated March 15,2006. See also.
Illinois Commerce Commission Docket No. 02-0864 Order Illinois Bell Telephone Company Filing To

Increase {'nhllndled Loop and Yonrecurring Charges. Dated June 9. 2004; and Georgia Public Service
Commission Docket No. 14631-U In RE: Rel'ieH' (~fCost Studies. Jlethodologies. Pricing Policies, and
Cos, Based RateJ/or Interconnection and L'nhundling ofBel/South Telecommunications. Inc. '.\' S'ervices.
March 18.2003.
)0; The term "EF&r· refers to the engineered. furnished and installed investment in facilities.
Ins The term "ACF" means annual cost factor. a factor used to convert the EF&I investment into an
annual recurring cost stream. \Vhen these annual costs are divided by 12c they become monthly recurring
costs.
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another. In short CLECs' input prices tend to be higher than those of the largest ILECs,
such as AT&T and Verizon.

Furthermore, the prices of major inputs used by CLECs in the provisioning of exchange
access - inputs that CLECs purchase from large ILECs - have been increasing.
Competitive carriers purchase much of their transport and loop capacity supporting
switched access services directly from AT&T, Verizon and Qwest in the form of special
access services and UNEs. In many circumstances, these fees paid by the CLECs can
constitute as much as 40% to 60% of their overall cost structure. Since the FCC
originally issued its CLEC Access Reform Order in 200 I, prices paid by CLECs to
purchase loops and transport services from the large incumbents have increased
substantially. more than doubling within some companies. These increases result largely
from the fact that AT&T, Verizon and Qwest have used increased pricing flexibility
granted by the FCC to increase special access prices in critical markets while at the same
timc limiting access to less-costly UNE products per the FCCs finding of non
impairment in certain areas in its Triennial Review Remand Order. Special access
services and switched access services work as elTective substitutes in the overall market
for telecommunications capacity. Where switched access prices are too high, carriers
always have the ability to connect directly to the customer via special access and bypass
the switched provider. Yet even as the large ILECs increase prices for dedicated
capacity. they are at the same time demanding that regulators force CLECs to reduce
switched access rates their affiliated IXCs pay when they use those facilities to originate
or terminate tolltrat1ic. With this in mind. it is not surprising that AT&T and Verizon
attempt to convince regulators that the CLECs' costs should be ignored in establishing
reasonable switched access rates - digging too deeply into CLEC costs is sure to
highlight the "have their cake and eat it too" attitude of the large ILECs.

In sum. even if a CLEC had a customer base identical to the large fLECs' in terms of
customer densities (though not size), a network architecture identical to the large ILECs
(though smaller), and ran its operations with the same level of efficiency, the CLECs
costs associated with providing switched access services would still be higher than the
large ILECs' because it pays higher prices for its network facilities than do the large
JU:Cs.

G. CLECs Are Forced To Bear the Capacity Risks for
Accommodating IXC Traffic

One important aspect of the exchange access provider flXC relationship that is often
overlooked is that exchange access services that are sold on a traditional per minute-of
use basis forces the provider of exchange access services to bear all of the capacity risk
associated with deploying fixed capital. Traditional switched access arrangements allow
interexchange carriers to purchase access to local networks on a "minute-at-a-time" basis
without any commitment as to volume or term, This structure is largely a vestige of the
post-divestiture marketplace where the FCC and Judge Green werc attempting to protect
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fledgling long distance providers from the extreme economies AT&T could expect to
enjoy when purchasing enormous switched access volumes from its prior Bell System
brethren. 109 If all carriers could purchase a minute of switched access for the same price,
AT&T was restricted from negotiating substantially better prices based upon its
tremendous volumes. Today, long distance providers still largely enjoy the ability to
terminate or originate calls on competitive local networks without the requirement that
they purchase some minimum capacity or minutes of use volume. Unfortunately, that
rate structure forces smaller. competitive LECs to invest in capacity sufficient to
accommodate the totality of switched access traffic it may need to support, without any
commitment or joint-planning that ensures they recover the costs of installing that
necessary capacity.

For example, while AT&T may require 1.000,000 minutes-of-use from CLEC A in
Month 1, it may well develop direct connections to large customers or move large
amounts of traffic to alternative networks months later leaving the CLEC with investment
in substantial capacity that it is now unlikely to recover. In short. CLECs bear substantial
capacity risk (and cost) associated with maintaining their networks to accommodate what
is largely "casual traffic" from IXCs that CLECs have little ability (physically or
contractually) to manage and no assurances that the IXCs will in fact originate or
terminate the necessary tramc volumes to recover their investments. While this is
generally true for exchange access providers under the existing per minute-of-use
cxchange access regime. the capacity risks are greater for smaller carriers (like CLECs)
because they face lumpier investment when adding new capacity. Those risks result in
higher costs that are legitimately included in CLEC exchange access charges.

While it is conceivable that these types of capacity costs could be better managed through
arms-length negotiations between IXCs and CLECs. unfortunately, the FCC's CLEC
Access Reform Order - by establishing a baseline rate equal to the price per minute
assessed by incumbent carriers - gives JXCs little incentive to consider anything more or
different. In other words. the ability ofCLECs to provide stand-by capacity is
fundamentally undermined by a benchmarking policy that forces CLECs to provide
exchange access services at rates that are generally not compensatory. Expanding a
benchmark policy to CLEC intrastate cxchange access rates further reduce incentives for
more rational agreements.

As the FCC noted: "Prior to the FCCs 1993 restructuring of local transport rates, LECs recovered
their transport costs through a rate structure based on the "equal charge per minute of use" requirement in
the Modification of final Judgment (!\:1FJ). The "equal charge per minute of use" rule required that the
Bell Operating Companies charge an equal amount per unit of traffic for delivery or receipt of traffic of the
same type between end offices and IXC POPs within an exchange area. This approach essentially required
all interstate access service customers to pay averaged rates. The actual type of facilities ·-voice grade.
DS 1. or DS3 -- that were used to transport a customer's traffic beh\o'een the IXC POP and the LEC serving
wire center did not affect the charges that were assessed, because the rates were usage-sensitive and,
generally. distance sensitive. Cnderthe terms of the 1\:1FJ. the equal charge rule expired on September L
1991."' See, In Ihc\/afler qfTranspOl'l Rate .)'trucltlre and Pricing Resale. Shared L'se and Splil Billing,
Report and Order. CC Docket No. 91-213. Adopted February 27. t998, para, 3,
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H. CLECs Should Not Be Asked To Shift Under-Recovered Traffic
Sensitive Costs onto End Users

Some advocates of benchmarking have suggested that CLECs should recover their costs
of providing exchange access services from end-users if a regulatory benchmark/cap
results in below cost cxchange access rates for CLECs. This suggestion is misguided for
the following reasons.

First, this suggestion ignores the fact that the CLECs do not have nearly as much ability
as the large ILECs to recoup network costs by raising the rates for services with flat
rated, non-usage sensitive ratcs (Iikc monthly local telephone service). CLECs compete
in local exchange markets and must meet or beat prevailing end user prices. This means
that they cannot simply increasc thcir rates to recover costs unrelated to the provision of
local exchange services. That is, aside from the fact that such a cross-subsidy is
unjustificd. markets dynamics won'tto]erate it.

Further. as explained above, the typical CLEC network architecturc generates more
traffic sensitive costs than the ILEC network architecture. This is true because CLECs
deploy relatively more transport facilities than ILECs and they require collocation
facilities. The costs of both transport and collocation facilities tend to be traffic sensitive.
Further. much of the CLECs' traffic is off-net traffic. The combined effect is that a much
larger portion ofCLECs' overall costs are traffic sensitive. This also means that any
under-recovery of exchange access related costs - i.e., traffic sensitive costs - weighs
more heavily on the CLEC than on the ILEC and causes a much larger shift of
unrecovered costs to other customcrs or services.

l.ast. the recommendation falsel) suggests that ILECs are doing the same. However,
ILEC exchange access rates have nof explicitly been set below the ILECs' costs of
providing exchange access services - as benchmarking would for CLEC. To the
contrary, all indications are that the ILECs' exchange access rates are compensatory.
Thus. forcing CLECs to shift under recovered exchange access costs to their end-users
puts the CLECs at a severe competitive disadvantage in the retail market.

VII. CONCLUSION

Contrary to recent advocacy by the large. vertically-integrated ILECs/IXCs that there is
market failure that distorts Cl.EC exchange access rates. the data show that there is no
systemic problcm: as we have shown, CLEC exchange access rates, on average, are
reasonable and not indicative of market power. In fact. when compared to the rates of
other carriers. CLEC exchange access rates are at levels one would expect them to be
given the disparate cost characteristics of various carriers - i.e.. slightly higher than large
ILECs but lowcr than the mid-sized and smalllLECs.
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Marlene H. Dortch
Secretary, Federal Comn1unications Commisslon
445 12tb Street. S.W.
Washington, D.C. 20554

Re: Developing a Unified Intercarrier Compensation Regime, CC Docket No. 01-92

Dear Ms. Dortch:

Great Plains Communications, Inc. and Consolidated Companies, Inc. i (the "Companies") submit
this ex parte llling to the Federal Communications Commission (the "Commission") in response to the
AT&T and Verizonjoinlletter dated October 14, 2008, which suggests that the Commission should adopt
a "simplified set of rules" that would be effective "to the extent that the Commission detennines to
subject all terminating traffic to section 251 (b )(5) in the context of comprehensive interearrier
compensation refonn" (the "AT&TNerizon Proposal:,)2 The Companies urge the Commission not to
adopt new interconnection rules without compliance with the notiee-and-commenl requirements of the
Administrative Procedure Act. 5 U.S.c. §553 ("APA") and the Regulatory Flexibility Aet, 5 U.S.c. §603
("RFA") concerning the rule changes that are contemplated by AT&TiVerizon Proposal.

Telecommunications interconnection rules are complex and any proposal that makes major
changes in these rules in the guise of simplification could have significant ramifications for traffic

!The- incumbent LEe aftilialc::; of Consolidated Companies, Inc. are: Con.·,:;olidatcd Telco, Jnc., Consolidated Telecom, Inc.,
Consolidated Telephone Company and Curti:, Telephone Company.

ZAT&T and VerEzon Jetter from Henry Hulqlli:->t and Donna Epps to !\larlene Dortch. Secretary. Federal Communications
Commission. Rc: Developing a L-"niE~d Intercarricr C\lmpensation Regime, CC Dt...cket No. 01-92 filed via electronic fIling
October ]4. 2008
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exchange and will affect the multitude of interconnection agreements that have been subject to negotiation
and/or arbitration since the passage of the Act The Companies believe that the "simplified set" of rules
suggested in the AT&T! Verizon Proposal has not been presented with a sufficient level of detail to be
applied in a real life setting. Further, there is evidence that suggests that the network edge concept set
forth in the AT&TiVerizon Proposal differs si~nitlcantly fi-om the Basic Interconnection Architecture
proposal filed by AT&T on September 12. 2008. and the "edge" concept described in the Missoula Plan4

One sigJ1ificant difference between those proposals and the AT&T/Verizon Proposal is the exclusion of a
Rural Transport Rule. This Rule limits the financial obligation for transport of rural local exchange
carrier-originated traffic.

Implementing any major changes in interconnection rules without fully exploring the implications
of such changes could result in unintended consequences that "ill harm rural networks and rural
customers. We suggest that if the Commission desires to consider the AT&T! Verizon Proposal, critical
areas of inquiry, including but not limited to the following, should be examined:

1. How does the "simplified set of rules" proposed by AT&T/Verizon interrelate with rules and
compensation for originating traffic. i.e. cuo'ent access rules')

2. How does the "simplified set of rules" proposed by AT&T and Verizon impact mles and
compensation for transit traffic and transpore

3. How many network edges may be established in each LATA under the AT&TiVerizon
Proposal and what is the detinition of an "end otIice''''

4. What arc the economic burdens for rural local exchange carriers if a Rural Transport Rule is
not included in a new rule set?

Without proper compliance with the APA and RFA, interested parties, including rural local
exchange carriers, will be denied an opp0l1unity to evaluate the proposal and place comments in the
record regarding the financial and network implications of the ATTiVenzon Proposal.

-~ See AT&T Ex pant' Lener from Brian Benison 10 ~!farlene Dortch, Secrelary, Fe-deral Communications Commission filed by
electronic submission September 12, 2008 involving meeting on September I 1, 2008 between Hank Hultquist, Gary Phillips,
Joel Lubin, David Hostetter. Mary IIenzc, Christopher Heimann. Cathy Carpino \vith several members of the Viireline
Competition Bureau.

4 See tv1issouIa Plan. Letter fram Tony Clark and Ray Baum ~ARUC to Marlene H. Dortch. Secrelary, Federal
Communications Commission, CC Docket >Jo. 01-92. tiled July 24. 2006. Section III
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Thank you for your consideration of the foregoing.

Sincerely,

Paul M. Sehudel,
Legal Counsel for and on
behalf of the Companies

ec: Chainnan Kevin Martin
Commissioner Jonathan Adelstein
Commissioner Michael Copps
Commissioner Robert McDowell
Commissioner Deborah Taylor Tate
Dana ShatTer
Amy Bender
Scott Deutchman
Scott Bergmann
Nicholas Alexander
Don Stockdale
AI Lewis
Bill Sharkey
Jay Atkinson
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Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 Twelfth Street, S.w.
Washington, DC 20554

RE: Developing i3 Unified lntercarrier Compensation Regime, CC Docket No. 01-92
lntercarrier Compensation for JSP-Bound Traffic, CC Docket No. 99-68
High-Cost Universal Service Support, we Docket No. 05-337
Federal-state Joint Board on Universal service, CC Docket No. 96-45

Dear Ms. Dortch:

The Minnesota Telecom Alliance ("MTA")! makes this filing on behalf of its members, joining in
with many other telecommunications industry representatives whom have already voiced
serious concerns regarding the impact of the pending draft FCC order that addresses critical
intercarrier compensation issues and universal service reform. The MTA, in particular, concurs
with the comments flied October 22, 2008 by the Minnesota Independent Coalition, which
outline significant areas of concern shared by the MTA membership.'

Predictably, a plan designed and promoted by primarily urban carriers does not address the
challenges faced by the many carriers serving a diverse population and geographic base. The
MTA's membership ranges from very small incumbent carriers serving entirely rural areas to
competitive carriers operating in Minnesota's cities. Their costs of providing service, and the
costs they will incur to upgrade their networks to support broadband services, differ greatly
from those of AT&T and Verizon. Inevitably, even the costs incurred and expected for
upgrades by the differ'ent members of the MTA are varied.

J The MTA is an alliance with over 400 members formed by and advocating the interests of Minnesota's
telecommunications industry.
2 Letter filing by ~linnesota Independent Coaiition, CC Docket No, 01-92; CC Docket 99-68; we Docket
05-337; CC Docket 9645 (October 22, 2008).
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The AT&T and Verizon plan lacks the flexibility necessary to effectively take these differences
into account. While very large carriers serving primarily an urban base of customers may
benefit from a single, nationwide rate set at $0.0007 per minute of use, this rate is below cost
levels incurred by many carriers providing service to rural areas and to small to mid-size
communities in Minnesota.

The MTA agrees that intercarrier compensation is in need of reform, but encourages the FCC to
reject a "one size fits all" approach. The MTA encourages adoption of a plan that provides for
flexibility, in recognition of the diversity between carriers, and that addresses the unique
drcumstances of consumers in rural and small communities and the carriers that serve them.

Respectfully submitted,

MINNESOTA TELECOM ALLIANCE

By: Randall D. Young
Its President
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